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I. INTRODUCTION AND OVERVIEW

Maria Povacz (“Mrs. Povacz”) and Laura Sunstein Murphy (“Mrs.
Murphy”) collectively, (“Consumers”) are individual electricity consumers
receiving electricity distribution services from PECO Energy Company (“PECO”).
Consumers are hypersensitive to emissions of radiofrequency electromagnetic
energy (“EMF/RF”). They suffer from, among other things, electromagnetic
hypersensitivity syndrome or (“EHS”). In 2012 and 2015, Consumers filed formal
complaints with the Public Utility Commission (the “Commission”) to prevent
installation of PECO’s wireless “smart meters” (“Smart Meter”) or (“PECO’s
Smart Meter”). The Commission dismissed their complaints holding, among other
things, “Act 129”' did not permit an “opt-out” from PECO’s forced smart meter
installation. They now respond to new issues raised by the Commission and

PECO’s Second Briefs.

! Act of Oct. 15, 2008, P.L. 1592, No. 129, §2807(f)(2)
1



II. STATEMENT OF JURISIDICTION

This Court has jurisdiction over this action pursuant to 42 Pa.C.S. §724 and
subject matter jurisdiction pursuant to Daly v. Sch. Dist. of Darby Tp., 252 A.2d
638, 640 (Pa. 1969); Werner v. Plater-Zyberk, 799 A.2d 776, 787 (Pa. Super.

2002).



III. ARGUMENT
A. THE COMMISSION’S AND PECO’S ARGUMENTS THAT ACT 129

MANDATES FORCED SMART METER INSTALLATION

CONTINUE TO VIOLATE THE STATUTORY CONSTRUCTION

ACT.

This is a simple case. However, in their reply briefs, the Commission and
PECO perform statutory construction gymnastics as they jump from one section of
Act 129 to another in a futile attempt to create a mandate where none exists. They
continually argue Act 129 mandates forced installation of smart meters for every
consumer, including those with medical sensitivities. The Commission and
PECO’s exercise is an attempt to complicate an otherwise simple issue to persuade
this Honorable Court to subcontract its “interpretive enterprise” as a means of
“cosigning or offloading” to the Commission “the power to tell [the Court] what
[Act 129 means]. Snyder Bros., Inc. v. Pa. P.U.C., 198 A.3d 1056, 1082-83 (Pa.
2018) (Wecht, J. concurring).

To be sure, administrative agencies are due deference in certain instances;
however, "the meaning of a statute is essentially a question of law for the court.”

Phila. Suburban Corp. v. Cmwith., Bd. of Fin. & Revenue, 635 A.2d 116, 118 (Pa.

1993) (quoting Girard Sch. Dist. v. Pittenger, 392 A.2d 261, 263 (Pa. 1978) ).



1. Act 129 Provisions Do Not Provide A Blanket Authorization For
Forced Smart Meter Deployment

To support their position that Act 129 mandates forced smart meter
installation, the Commission and PECO underpin their arguments with an
interpretation of Section 2807(f)(2) which disregards the express words of the
enactment and violates at least two provisions of the Statutory Construction Act.
Section 1921, in pertinent part, provides.: “Every statute shall be construed, if
possible, to give effect to all its provisions.” 1 Pa.C.S. §1921. Section 1922(2)
states: “...the General Assembly intends the entire statute to be effective and
certain.” 1 Pa.C.S. §1922. As detailed thoroughly in Section A-1 and A-2 of
Consumers’ Principal Brief, the construction the Commission and PECO advocate
1s impossible to achieve unless multiple words are eviscerated. Their construction
violates the express rules of the Statutory Construction Act, and is thus, untenable.

2. The Commission Articulates No Express Statutory Language To

Support Interpreting Act 129’s “Depreciation” Language To
Mean Forced “Deployment” Of Smart Meter Installation

Consumers have consistently argued Act 129 is unambiguous. As such, “in
seeking the General Assembly’s intent, [the Court’s] inquiry begins and ends with
the plain language of the statute if that statute is unambiguous.” Mohamed v.
Commonwealth, Dep’t of Transp., Bureau of Motor Vehicles, 40 A.3d 1186, 1193
(Pa. 2012). As detailed thoroughly in Section A-1 and A-2 of Consumers’

Principal Brief, Consumers submit Act 129’s language is clear and unambiguous.

4



Neither the Commission, nor PECO, identify any express Act 129 language
supporting their position the General Assembly really meant to define
“Depreciation” as meaning “Deployment.”

3. PECO’s Old Meters Are Not Defined As Smart Meters Under

Act 129; Therefore, The Commission’s Insistence That Prior
Legislative History Supports Its and PECO’s “Depreciation
Really Means “Deployment” Argument Must Fail.

PECO argues:

“Consumers and amicus curiae Zimmerman dispute the PUC’s

interpretation and contend that the ”depreciation schedule in Section

2807(f)(2)(i11) applies to the depreciation of smart meters. These
contentions distort the plain language of that section....”

PECO’s Second Brief at 24. In the instant matter, Consumers submit Act
129’s definition of what constitutes “smart meter technology” invalidates the
Commission and PECO’s argument that somehow the General Assembly intended
the depreciation language contained in Section 2807(f)(ii1) to mean a mandatory
“deployment” period for PECO’s new smart meters.

Consumers submit the “depreciation” period in Section 2807(f)(2)(ii1)
creates no authority for the forced smart meter “deployment” sought by PECO and
the Commission. Instead, this statutory section instructs the Commission to put the
electric distribution company’s (“EDCs”’) smart meter technology on a fifteen

(15) year at a maximum depreciation schedule.

Act 129 requires EDCs to file Smart Meter technology procurement

5



and installation plans with the Commission for approval. Section 2807
(H)(2) provides:
(f) Smart Meter technology and time of use rates.

(2) Electric distribution companies shall furnish Smart
Meter technology as follows:

(1) Upon request from a customer that agrees to pay
the cost of the Smart Meter at the time of the
request.

(i1) In new building construction.

(i11) In accordance with a depreciation schedule not to
exceed 15 years.

66 Pa.C.S. §2807(f). (emphasis added)

It is clear the General Assembly intended this entire subsection to
apply to Smart Meter Technology, as the subsection is so entitled, and the
term later defined in Section 2807(g) as follows:

(g) Definition.--As used in this section, the term "smart meter
technology' means technology, including metering technology
and network communications technology capable of
bidirectional communication, that records electricity usage on
at least an hourly basis, including related electric distribution
system upgrades to enable the technology. The technology shall
provide customers with direct access to and use of price and
consumption information. The technology shall also: (1)
Directly provide customers with information on their hourly
consumption. ......

In addition, the Commission affirmed Act 129 “requires that any

smart meter technology utilized have bidirectional or two-way

6



communication technology.” Murphy v. PECO Energy Company, Docket
C-2015-2475726 (Initial Decision), (February 21, 2018) at 21 (citing 66
Pa.C.S. §2807(g)). “PECO agrees Sections 2807(f) and [2807](g) must be

examined and construed together.” PECO'’s Second Brief, at 38

PECO’s old legacy AMR meters provide only “one-way” transmission and
communication. “There is no way to communicate to the meter.” See, Kreider v.
PECO Energy Co., Docket No. C-2015-2469655 (Glenn Pritchard Testimony)

(March 7, 2016) (JA005986-JA005995) Attached as A012-A021. In addition, PECO’s

old legacy meters deliver only “daily information, not hourly.” See, Glenn Pritchard
Testimony, at 949. (JA001208) A022-A154.> The General Assembly excluded PECO’s
legacy meters from Act 129’s “smart meter technology ” definition because smart
technology required a device be capable of providing “two-way” communication,
and hourly, not daily information concerning consumer use.
The Commission argues further:

’[t]he 15-year "depreciation schedule" described in

Section 2807(f)(2)(1i1) refers not to the maximum service

life of smart meters as proposed by Povacz and Murphy,

and the Zimmerman amicus brief. Rather, it establishes a
cap on the service life of the existing legacy meters to be

2 Mr. Pritchard also explained PECQO’s Smart Meters transmit consumer usage
information “once every 30 seconds.” While admittedly not raised before the

Commonwealth Court, Consumers argue PECO’s detailed collection of electrical
use information is a warrantless search is unconstitutional. See, Commonwealth v.
Lavelle, No. 25 WAP 2019 A.3d 112 (Pa. 2020). See also, Consumers’ Principal
Brief, Section C-1 and C-2 at 38.



replaced by smart meters, which is consistent with the

legislative history of Act 129 and should be upheld.”

Commission’s Second Brief at 17.
The Commission points only to its Smart Meter Implementation Order’ to support
its position the General Assembly intended Section 2807(f), the section entitled
“Smart Meter Technology,” to apply only to existing non-smart meters. In
support of its generous interpretation, it references no relevant legislative history
and no final express Act 129 language. Additionally, the Commission and PECO
replace the antecedent “smart meter technology” pertaining to subsection 2807
()(2)(1) and (i1) with a non-existent antecedent of their own choosing for 2807
(H(2)(111): “legacy meters.”

Act 129°s clear statutory language affords the Court no safe path to walk the
dangerous interpretive road the Commission and PECO entice it to travel. Courts
“cannot ignore the text of the statute in pursuit of its spirit." Shapiro v. Golden
Gate Nat'l Senior Care LLC., 194 A.3d 1010 (2018) (citing 1 Pa.C.S. §1921).
“Thus, despite what may be an interpretation that advances the policy
considerations [underlying] enactment of a statute, courts are constrained to adhere

to the plain language of a statute and interpret the law in accordance therewith. It is

not the role of the judiciary to divine the intentions of the General Assembly when

3 Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order
June 24, 2009) (Smart Meter Implementation Order).

8



the text of the statute is unambiguous.” Snyder, supra. (Mundy, J. dissenting)
(citing Office of Governor v. Donahue , 98 A.3d 1223, 1240 (Pa. 2014)).

Heroics aside, there is simply no rational basis within the four corners of Act
129’s language to support the Commission’s interpretation. The language is clear.

Courts construing statutes must adhere to the statute as written, and likewise
be mindful of what is not written. Commonwealth v. Giulian, 141 A.3d 1262, 1268
(Pa. 2016). The legislature did not draft the definition of depreciation to mean
‘deployment’ despite the Commission's and PECO’s interpretation to the contrary.
Rather, it defined depreciation as applying to “smart meter technology” which
PECO’s legacy meters are not. Consumers submit the “depreciation” period creates
no authority for the universal “deployment” sought by PECO and the Commission.
Instead, this statutory section instructs the Commission to put the EDCs’ smart
meter technology on a maximum fifteen (15) year depreciation and replacement
schedule once deployed.

4. Depreciation Does Not Mean Deployment

Next PECO takes aim at the interpretation of Section 2807(f)(2)(ii1)
advocated by Consumers and argue:

“If Section 2807(f)(2)(ii1) establishes the “depreciation schedule” for

smart meters, then Section 2807(f)(7)’s grant of authority to determine

reasonable and prudent “annual depreciation” over the “life”” of smart

meters is superfluous.”

PECO’s Second Brief at 27. Consumers disagree. Section 2807(f)(7) provides:

9



An electric distribution company may recover reasonable and
prudent costs of providing smart meter technology under
paragraph (2) (i1) and (ii1), as determined by the commission.
This paragraph includes annual depreciation and capital costs
over the life of the smart meter technology and the cost of any
system upgrades that the electric distribution company may
require to enable the use of the smart meter technology which
are incurred after the effective date of this paragraph, less
operating and capital cost savings realized by the electric
distribution company from the installation and use of the smart
meter technology.

Id. Section 1932 of the Statutory Construction Act states:
Statutes in pari materia.
(a) Meaning.--Statutes or parts of statutes are in pari
materia when they relate to the same persons or

things or to the same class of persons or things.

(b) Construction.--Statutes in pari materia shall be
construed together, if possible, as one statute.

1 Pa.C.S. §1932. Sections 2807(f)(2)(1i1) and 2807(f)(7) are both part of Act 129,
and the Public Utility Code, 66 Pa.C.S. §101, et seq. They both relate to the same
things, regulation of EDCs and the provision of electricity. Under the Statutory
Construction Act, they are in pari materia, and the General Assembly has directed
they be construed together and, if possible, as one statute. While similar, the
sections differ, but are readily harmonized.

Section 2807(f)(2)(ii1) sets the depreciation schedule at a maximum fifteen
(15) years, the maximum number of years over which the cost of a smart meter is

to be recovered from utility customers and retired from service and replaced.

10



Section 2807(f)(7) then specifies which costs can be recovered. 2807(f)(7) permits
the EDC, subject to the Commission’s determination, to recover reasonable and
prudent costs of providing smart meter technology to existing customers, and to
new construction. Thus, they can recover things like: “annual depreciation
amount, capital costs over the life of smart meter technology, cost of system
upgrades required after the legal authorization for smart meters became effective,
less certain operating and capital costs.” The General Assembly, through 2807(f)
(7), simply authorized the EDCs to recover more than just the cost of the smart
meters supplied to customers by also prescribing recovery of related system
upgrade costs. There is nothing superfluous about this legislative framework under
Consumers’ Act 129 interpretation.

PECO argues further “both the OCA and the PUC understood that the
fifteen-year “depreciation schedule” was coextensive with the deadline for
universal deployment of smart meters” to support its argument “depreciation”
really means “deployment.” Consumers respectfully argue the fact that the
Commission successfully persuaded the Office of Consumer Advocate to accept
the Commission’s erroneous Act 129’s interpretation does not overcome the lack
of legislative authority supporting the Commission’s interpretation.

“While this Court has never expressly adopted the federal Chevron

approach, we have recognized that ‘[t]he Chevron approach to such cases at the

11



federal level, however, is indistinguishable from our own approach to agency
interpretations of Commonwealth statutes.”” Crown Castle NG E. LLC v. Pa. Pub.
Util. Comm'n, 234 A.3d 665, 679 n.11 (Pa. 2020). Consumers submit the Court
must disregard the Commission’s Act 129 interpretation as it is unsupported by the
clear language of the statute, is plainly erroneous and entitled to no deference.

5. PECO and the Commission’s Policy Concerns Should Not
Override Clear Legislative Intent

Ignoring Act 129’s clear and unambiguous language, the Commission and
PECO set their sights on Consumers’ argument that Act 129 provides no basis for
a mandatory smart meter installation by arguing such a conclusion would be bad
public policy. PECO fires off:

There is no textual basis to support an interpretation of
Section 2807(f)(2) that imposes the “shall furnish” mandate
on subsection (ii) but not (iii). .... There is no basis in logic
or the statutory text for such disparate treatment of similarly

situated customers.

PECO Second Brief at 26.

Consumers understand PECO’s frustration; however, the rationale
underlying such a policy is not for this Court to second-guess. “This Court has
repeatedly confronted the formless face of public policy. Wary of its vague nature,
[the Court has] adopted a circumspect posture:

Public policy is to be ascertained by reference to the laws and legal

precedents and not from general considerations of supposed public

interest....”

12



Eichelman v. Nationwide Ins. Co., 711 A.2d 1006, 1008 (Pa. 1998).

In addition, it 1s a legislative function to establish policy, and a judicial
function to find and then apply that policy, subject always to constitutional
limitations. Program Admin. Servs., Inc. v. Dauphin Cty. Gen. Auth., 928 A.2d
1013, 1017-18 (Pa. 2007).

The General Assembly might have envisioned a sense of resulting inequity
and guilt in forcing customers to accept and pay for meters they did not want. Such
inequity and guilt would not be present in the case of new construction where the
consumer was not yet present. Such grandfathering clauses are not uncommon in a
legislative framework. These reasonable rationales, in addition to some of the
legislative floor remarks, help explain why the General Assembly passed the
limiting language.

Moreover, the Commission argues [c]onsumers attempt to downplay the
burden Povacz would place on all EDCs to accommodate customers seeking to
avoid RF emissions.” Commission’s Second Brief at 42.

Consumers address Appellants’ policy issues in Section B-2 of their
Principal Brief and will not reiterate those arguments here. Consumers simply
note the Commission and PECO could have avoided the runaway train of potential
consequences they now threaten had they reasonably sought judicial guidance as to

whether their actions were lawful. Instead, they ignored the mounting claims of
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harm from disabled consumers indicating their actions were indeed, unlawful.

6. A Review of Legislative Intent, Including Statements of Individual
Legislators, Is Appropriate If The Statutory Language Is
Ambiguous

The Commission and PECO also challenge the use of legislative history
reflected in floor proceedings to ascertain legislative intent. Contrary to the versions
of House Bill 2200 which document the “gut and replace” amendments deleting the
smart meter mandate language from the bill, PECO asserts the language changes
reflected different dynamics in the background. For example, PECO asserts that:

“[c]Jomments by two Senators who, on balance, supported Act 129

but would have preferred that the installation of smart meters to

replace existing meters should be voluntary at the discretion of

customers. Those Senators’ individual preferences are not reflected

in the text of Act 129 that all members voted on and that passed

both chambers.”
1d. at 34. PECQ’s apparent attempt to provide “information” pertaining to the
thoughts of individual legislators, from whatever source, including their intent, and
voting preferences, must be rejected. In addition to lacking a credible basis for such
speculative mental “information” or method to check the validity of such
information, it is simply not one of the sources authorized by the Statutory
Construction Act to use to ascertain legislative intent.

Consumers agree legislative intent should be ascertained only from the clear

and unambiguous words of a statute. However, while this Court is reluctant to

14



consider statements of individual legislators in determining legislative intent, it has
done so in several instances.

In 2013, in Robinson Twp. v. Comm., 83 A.3d 901 (Pa. 2018), this Court
considered a citizens’ challenge to the constitutionality of the Pennsylvania Oil and
Gas Act, 58 Pa.C.S. §§2301-3504. See also, Snyder Bros., Inc. v. Pa. P.U.C., 198
A.3d 1056 (Pa. 2018). The Act began as House Bill 958 in the 1970 Session. To
ascertain the legislative intent, this Court reviewed the House of Representatives
floor proceedings. In fact, this Court made several references to specific pages of the
Legislative Journal—House to cite references offered into the record. For example,
the court cited: “The statement offered in the General Assembly in support of the
amendment explained the distinction between the roles of proprietor and trustee in
these terms:

Under the proprietary theory, government deals at arms|[']
length with its citizens, measuring its gains by the balance
sheet profits and appreciation it realizes from its resources
operations. Under the trust theory, it deals with its citizens
as a fiduciary, measuring its successes by the benefits it
bestows upon all its citizens in their utilization of natural
resources under law. 1970 Pa. Legislative Journal-House at
2273.
83 A.3d at 956. Another legislative history reference is found in the following
reference to the environmental clause:
“The legislative history of the amendment supports this

plain interpretation. In its original draft, the second clause
of the proposed Environmental Rights Amendment
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included an enumeration of the public natural resources to
be protected. The resources named were "the air, waters,
fish, wildlife, and the public lands and property of the
Commonwealth . . . ." But, after members of the General
Assembly expressed disquietude that the enumeration of
resources would be interpreted "to limit, rather than
expand, [the] basic concept" of public natural resources,
Section 27 was amended and subsequently adopted in its
existing, unrestricted, form. The drafters seemingly
signaled an intent that the concept of public natural
resources would be flexible to capture the full array of
resources implicating the public interest, as these may be
defined by statute or at common law. See 1970 Pa.
Legislative Journal-House at 2271-75.”

83 A.3d at 957.

In the instant action, the Legislative Journal-Senate contained remarks by two
key Senators, the Majority Chairman, and the Minority Chairman of the committee
which amended House Bill 2200 in the Senate. Those remarks were devoid of
partisan political responses. They agreed to the actions taken and the purposes of
such actions. The agreement of the Majority and the Minority Chairs of the
committee was tantamount to an informal verbal committee report intended to
provide information to the Senators who were on the verge of voting on final
passage of the bill. Their explanations regarding the removal of the statewide
mandate for smart meter deployment could not have been clearer. The mandate was
intentionally removed, and the bill’s text passed by the Senate reflected that
removal. In the past, the Legislative History has been utilized and proven helpful to

this Court in ascertaining legislative intent. Consumers submit it is helpful and

16



pertinent in this action and indisputably shows Act 129 contains no forced smart
meter deployment.

7. The Commission’s Argument Section 2807(f)(5) Supports A
Smart Meter Statewide Mandate Must Fail

The Commission jumps to Section 2807(f)(5) to bootstrap its argument
Section 2807(f)(2)(i11) supports a forced smart meter installation. Commission’s
Second Brief at 18-19. Section 2807(f)(5) states, in pertinent part:

The default service provider shall offer time of use rates and

real time price plans to all customers that have been

provided with smart meter technology under paragraph
2(iii). (Italics added).

Section 2807(f)(5). Consumers submit Section 2807(f)(5)'s reference to “all
consumers who have been provided smart meters under (f)(2)(ii1)” is intrinsically
limited. The section doesn't apply to “all consumers” but rather to the subset of
consumers who have been provided smart meters under (f)(2)(ii1). That subset
consists of those customers who request smart meters, and in new construction.
Section 2807(f)(5) refers to all customers in (ii1), including all customers who have
received a smart meter, as defined by Section 2807(g). Those differing statements
describe the same group, namely smart meter recipients. The corollary is that the
customers who received no smart meters, such as customers who did not request a
smart meter and agree to pay for it, are not covered by either Section 2807(f)(2)(ii1)

or 2807(f)(5).
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B. NEITHER AMICI NOR CONSUMERS’ ISSUES ARE
PRECLUDED AS THEY RAISE QUESTIONS OF SUBJECT
MATTER JURISDICTION.

The Commission and PECO seek preclusion of various arguments under

Rule 1513(a) of the Pennsylvania Rules of Appellate Procedure. Pa. R.A.P

§1513(a). Consumers submit Appellants seek to strike relevant information from

the Court’s review simply because it is not helpful to their cause. As will be

discussed below, the procedural posture of this case, combined with the long-
standing preference for allowing to Amicus Curiae to inform the Court’s decision
with a wider lens than the parties have focused, permits the Court to review the
information Appellants seek stricken.
1. Amici Curiae’s’ Argument the Commission’s Act 129
Interpretation Conflicts With Federal Anti-Discrimination
Laws Is Properly Raised As To Subject Matter Jurisdiction.
In Pennsylvania, an interested party, also known as an “amicus

curiae,” 1s welcome to participate in proceedings properly before its appellate

courts. Pa. R.A.P. 531. As a “friend of the court,” an amicus curiae will be

permitted to enjoy the festivities of the proceedings as long as it abides by

Rule 531 and refrains from burdening its host with issues not properly before

* Amici Curiae include Building Biology Institute (“BBI”), Children’s Health Defense Fund
(“CHD”), Friends of Merrymeeting Bay, The Jennings Family (Michael, Susan and McKenzie
Jennings, “The Jennings Family”), Drs. Lawrence and Alexia McKnight (“McKnights”) and V.
Wes Zimmerman.
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the Court. Id.; See, Alliance Home of Carlisle, Pa v. Board of Assessment
Appeals, 919 A.2d 206, 221 n.8 (Pa. 2007).

In the instant matter, Amici raise questions of federal preemption pursuant to
The Fair Housing Act (“FHA™),” Americans with Disabilities Act (“ADA”)°, and
Section 504 of the Rehabilitation Act of 1973 (“Rehabilitation Act”)’ which strike
at the heart of this Court’s subject matter jurisdiction and cannot be waived on
procedural grounds. Werner v. Plater-Zyberk, 799 A.2d 776, 787 (Pa. Super.
2002).

Under the Supremacy Clause, federal law 1s "the supreme Law of the land"
and any conflicts between federal and state laws must be resolved in favor of
federal law. Burgstahler v. AcroMed Corp., 670 A.2d 658, 663-64 (Pa. Super.
1995). It is therefore presumed the General Assembly did not intend Act 129 be
invalidated, or rendered impossible of execution, due to its conflict with federal
anti-discrimination laws. See Commonwealth v. Jemison, 98 A.3d 1254, 1257 (Pa.
2014) ("Pursuant to the Supremacy Clause of the United States Constitution ... this
Court, like all state courts, is bound by decisions of the U.S. Supreme Court with
respect to the federal Constitution and federal substantive law.") Furthermore,

federal anti-discrimination law would have informed what the General Assembly

> 42 U.S.C. §3601, et seq.
42 U.S.C. §12101, et seq.
7 Rehabilitation Act of 1973 as Amended, 29 U.S.C. § 701 ef seq.
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intended as "unreasonable." See 1 Pa.C.S. § 1922.

Amici argue Congress’ intent to eradicate disability discrimination is clearly
evidenced in its federal anti-discrimination laws, and Act 129 must be interpreted
considering these long-standing laws. To the extent the Commission’s Act 129
interpretation violates, or conflicts with, these anti-discriminations laws, its
interpretation is unreasonable under 1 Pa.C.S. § 1922 and must be invalidated.

Since federal preemption is an issue of subject matter jurisdiction, it may be
raised at any time, by the parties, or by this Court sua sponte. e.g., Daly v. Sch.
Dist. of Darby Tp., 252 A.2d 638, 640 (Pa. 1969); Werner v. Plater-Zyberk, 799
A.2d 776, 787 (Pa. Super. 2002).

Consumers respectfully request the Court address this important issue due to
the pending stayed consumer cases where this issue has been specifically raised by
various consumers. Resolving the issue now favors judicial economy.

2. Amici’s “Evidence” Supports Their Preemption Arguments
And Is Relevant To the Subject Matter Jurisdiction Issue.

Appellants object to Amici’s “evidence” and argue the Court should preclude
it. Amici are valuable members of the judicial process as they typically bring
courts’ attention to angles or issues broader than the parties’ narrow focus.
Moreover, Amici can and routinely do present extra-record “evidence.” The
simplest example is the statement of interest, where Amici explain why they are

interested in the case. All of that is new evidence too, but it is a mandatory part of
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the brief, so it is clearly allowed. More Amici CHD/BBI’s brief raises serious
public health that are appropriate for this Court’s review under its extraordinary
jurisdictional powers. See, Amici CHD/BBI’s Brief, Statement of Interest at 1-3.

In addition, there are more than 80 cases currently stayed in the
Commonwealth Court and pending at the Commission awaiting this Court’s ruling
on Consumers’ appeal. Many of the cases like the Amici The Jennings Family and
Amici McKnights involve clearer cases of disability symptom exacerbation and
harm from smart meters than Consumers’ cases. The documentation presented by
Amici merely underscores evidence already presented by Consumers’ namely, the
EMF symptoms from which they suffer are real, are recognized as a disability
under federal statutes, and devices like PECO’s smart meters exacerbate their
symptoms. The Court’s full consideration and resolution of the issues presented,
given the complex procedural posture of this matter, will ensure both judicial and
administrative efficiency as well as fairness to the many litigants, precluded from
presenting their own evidence, but who will be faced with precedent flowing from
this Court’s ruling.

3. The Commission’s Handling of Valid Medical Certificates

Pursuant to Its Act 129 Interpretation Is Relevant to
Subject Matter Jurisdiction.

The Commission and PECO argue Consumers never raised the medical

certificate issue under the Commission’s regulations at 52 Pa.C.S §56.111-56.118
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and have therefore waived their rights to raise the issues now.

In the instant matter, whether a consumer is disabled and thus entitled to a
reasonable accommodation is an inquiry which must be satisfied before a federal
preemption discussion of otherwise valid state law. As such, whether and to what
extent, the Commission or PECO was provided notice of the consumers’
disabilities is crucial to the Court’s determination of subject matter jurisdiction.
Consumers, like many other stayed consumers, presented PECO and the
Commission with valid medical certificates when PECO threatened service
termination. Consumers appearing pro se attached letters to their pleadings
indicating they had notified PECO of their valid medical certificates. See, Murphy
v. PECO Energy Company, Docket C-2015-2475726 (Initial Decision), (February
21, 2018). (“Murphy). Ms. Murphy stated:

“I have requested to opt out of getting a new Smart Meter installed in
my home because I am disabled. And my health would be further
impaired by installation of a Smart Meter. PECO representatives |
have spoken to about my disabilities and PECO’s legal team including
Shawane L. Lee, Esquire, Counsel for PECO Energy Company, have
consistently refused to grant me reasonable accommodations under
the ADA, insisting that PECO will shut off my electricity if [ don’t
permit PECO to install a Smart Meter, no matter what the health risks
to me of the Smart Meter, and no matter what the health risks to me of
having no electricity, and no matter what my fragile health condition
is. I reaffirm here some of my disabilities. .... PECO should have,
sua sponte, upon learning of my disabilities, offered me the
reasonable accommodation I requested. Instead, PECO badgered me,
threatened me with cutting off my right to receive electricity in my
home, and refused to grant me reasonable accommodations, even
going so far as to allege that I have no rights to electricity at all, given
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my disabilities. PECO offered me, an elderly disabled adult, who

always paid her bills on time, not even as much accommodation as it

offers to those who do not pay their bills. /d. (JA006006-

JA006012). Attached as Appendix A at 001-011. (A001-011)

Consumers’ medical certificates were ignored by the Commission and
PECO.? The record evidence reflects PECO informed Consumers “[it] ha[d]
the right to terminate a customer’s service for failure to permit access to
install its Smart Meter.” Id. The record reflects Consumers challenged the
Commission and PECO’s refusal to recognize their valid medical certificates
in violation of their federal rights as disabled people. Consumers also
preserved the issue on appeal before the Commonwealth Court. See,
Consumers’ Commonwealth Brief at. 45-46. (citing Povacz June 30, 2015,
Order, at 6 (R. 28a) (“The Commission cannot grant the relief of
precluding PECO from installing a smart meter upon the service property as
requested by the Complainant.”) (emphasis added). The Commission’s
erroneous decisions crippled Petitioners’ ability at the outset to obtain
meaningful relief—an alternative to a wireless smart meter—in the

proceedings before the ALJ and before the Commission.*) /Id. at 46.

(footnote omitted).

®In Branagh v. PECO Energy Company, C-2016-2576738 (Initial Decision) (December 27,
2017), PECO similarly ignored a consumer’s valid medical certificate, installed its smart meter
and was fined for its actions. PECO attempts to distinguish Branagh from this case should be
rejected.
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While it might be convenient for the Court, like the Commission, to sidestep
the thorny issue of whether the Commission’s refusal to recognize valid medical
certificates violates federal anti-discrimination laws, this Honorable Court should
resist the urge to subcontract its interpretive duties to a federal court. In so doing,
it will end the Consumers’ eight-year legal fight and preserve judicial resources for
less clear disputes.

4. Amici McKnights’ Case, Stayed Before the Commonwealth

Court, Provides Proof PECO’s Smart Meters Caused Harm
To Disabled Consumers.

Unfortunately for Amici Drs. Lawrence and Alexia McKnight, Mrs. McKnight
holds the distinct honor of being PECO’s first consumer to prove she was harmed
twice by its smart meters. McKnight v. PECO Energy Company, Docket No. C-
2017-2621057 (Initial Decision) (October 19, 2018) at 30 (holding “there 1s
sufficient evidence to support a finding that Mrs. McKnight will be adversely
affected by reinstallation of the Landis + Gyr AMI meter #127832547 and that
reinstallation of the Landis + Gyr AMI meter #127832547 would constitute unsafe
or unreasonable service in violation of 66 Pa.C.S. §1501™).

As a result of their personal and professional experiences, Amici Drs.
Lawrence and Alexia McKnight provide unique perspectives on whether PECO’s

smart meters are harmful to human health. Accordingly, Consumers respectfully

argue Amici McKnights’ brief and statement of interest should not be precluded
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but, instead, read carefully.

C. CONSUMERS PROVED INSTALLATION OF SMART

METERS IN THEIR HOME WOULD EXACERBATE THEIR

MEDICAL CONDITONS.

1. Consumers’ sincere health concerns were based upon their
doctors’ recommendations and opinions, not their religious
beliefs.

Peppered throughout both the Commission and PECQO’s briefs are
inflammatory arguments alleging since Consumers “cannot prove that wireless
smart meters cause them any harm, they seek to reduce their burden of proof to
simply proving their own ‘sincerely held beliefs’ that wireless smart meters cause
them harm.” Commission’s Second Brief, at 23.

Consumers presented uncontradicted evidence about their “sincere health
concerns” based on their treating physicians’ recommendations and their own
observations of their sensitivities. As detailed in Section A-3 in Consumers’
Second Brief and Section D-2 of their Principal Brief, Consumers claims of
disability and ill health effects from PECO’s Smart Meters were amply supported
by medical documentation and expert opinion. Moreover, in Mrs. Povacz’s case,
the Administrative Law Judge found Mrs. Povacz “established that installation of a
smart meter attached to her home would exacerbate ill health effects.” Povacz v.

PECO Energy Company, Docket No.C-2015-2475023 (Initial Decision) (February

21, 2018) (“Povacz 1.D.”) at 31. In addition, PECO was ordered to relocate its
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Smart Meter and “bear the expense for the repairs and improvements based upon
the statutory requirement that a utility provide reasonable and adequate service"
Povacz I.D. atp 32.

Consumers agree with the Commission’s argument “the instant matter is
distinguishable from the religious belief cases as it is dealing with an alleged
physical harm and not a harm to religious beliefs.” Commission’s Second Brief,
at 28-29. The Commission found Mrs. Povacz would suffer “ill health effects” and
found Amici Alexia McKnight had been harmed by PECO’s smart meters. The
Commission’s religious freedom arguments are an attempt to entice this Court to
enlarge its review to encompass issues neither argued, nor raised, by Consumers in
their underlying cases.

2. Pickford v. Pa. Pub. Util. Comm’n Is Distinguishable As It

Dealt With General Causal Health Harms Rather Than
Specific Harm To Consumers Based Upon Their Individual
Medical Sensitivities.

The Commission argues Consumers “while conceding that they cannot
prove that the RF exposure from smart meters causes them harm, Consumers
allege that their belief that smart meters may pose a risk of harm should suffice as
substantial evidence for an accommodation.” Commission’s Second Brief at 29. To
support its argument, the Commission relies on Pickford v. Pa. Pub. Util. Comm'n,

4 A.3d 707 (Pa. Cmwlth. 2010). Pickford involved an appeal from consumers who

argued the Commission abused its decision by dismissing their complaints for
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failure to establish a prima facie violation of 66 Pa.C.S.§1501. The Commission
precluded the Pickford consumers’ expert witness from discussing the health
effects of chloramines, an essential element of their case, because the Department
of Environmental Protection had decided the disinfectants were safe. Pickford at
711.

As result, the Commission dismissed the Pickford consumers’
complaint because they presented no expert testimony to sustain their burden

of proof.

Consumers respectfully disagree with the Commission and submit Pickford
is not this case. Here, as detailed extensively in Consumers’ Principal Brief in
Section D-2, Consumers presented not only one, but two, expert witnesses plus
their own treating physicians to sustain their prima facie cases. Moreover, their
claims were not raised as referendums on the global public health issues related to
RF technology use, that heavy lift was carried successfully by Amici CHD in
Environmental Health Trust, ---F.4th---; 2021 U.S. App. LEXIS 24138 (D.C. Cir.
2021). Rather, Consumers’ claims are tethered to their individual RF medical
sensitivities as disabled consumers, supported by competent medical testimony and
valid medical certificates. Said another way, they are only trying to get electricity
that doesn’t make them sicker than they already are. As Amici Drs. Lawrence and

Alexia McKnight eloquently state:
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“[j]ust because the FDA has ruled that a medication is ‘safe’ in

general and thus can be marketed, it does not follow that the

medication is ‘safe’ for all people. When a patient has a documented

allergy, it is obvious that a prudent avoidance principle be applied

regardless of what the FDA might say about the safety of the

medication in general.”

Amici McKnights’ Brief at 15.

By logical extension, RF in the instance case, like chloramines in the
Pickford case, may (or may not) be generally safe, but they are unsafe for
individuals, like Consumers, based upon their individual, complex medical
histories.

3. Woodbourne-Heaton Involved General Causal Harm to

Consumers And Is Inapplicable In Cases Alleging Specific
Harm To Consumers Based Upon Their Individual Medical
Sensitivities.

The Commission argues “it is manifestly unreasonable to interpret the
Commission's reliance on Woodbourne-Heaton® as being invalidated based on the
fact that it was decided in 1993 and involved technology from that era. An
evidentiary standard is an objective legal mechanism divorced from the unique

facts in the cases to which it is applied. Commission’s Second Brief at 27.

Woodbourne-Heaton involved overhead high voltage lines which were set to

? Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and
Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in
Montgomery and Bucks Counties, Docket No. A-1 10550F0055 (Remand Order entered March
26, 1993) (Woodbourne-Heaton)
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be repurposed with a higher voltage. Amici McKnights’ Brief at 11. Complainants
raised concern this might generate higher magnetic fields and could be associated
with general adverse health outcomes — particularly cancer. /d. PECO argued that a
new “health[-]based right-of-way standard” was not warranted because the
scientific studies, taken as a whole, failed to demonstrate EMF caused adverse
human health effects. Woodbourne-Heaton at 8. The Commission agreed with the
utility and permitted the utility to energize the line.

Consumers argue, in addition to the arguments set forth in Section C-1 of
their Principal Brief, it is clear the Woodbourne-Heaton Commission did not
conclude the higher voltage line was assuredly “safe” and unlikely to cause health
effects for everyone. Based upon the facts and science presented at the time,
Woodbourne-Heaton addressed only general causation. Woodbourne-Heaton
involved no consumer physicians testifying about a specific patient and their
unique medical susceptibilities. In fact, the Woodbourne-Heaton Commission
prevented consumers from presenting any expert testimony.'® By contrast, in the
instant case, Consumers’ personal physicians presented valid medical certificates
and testified as to Consumers’ individual medical histories and sensitives. The
Woodbourne-Heaton consumers claimed neither, actual, nor specific harm. As in

Pickford, they focused on a generalized harm and avoided the granular arguments

19 See, Woodbourne-Heaton at 13.
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of specific harm to specific individuals.

In the instant case, Consumers claimed individual harm from PECO’s Smart
Meters, supported by valid medical certificates and competent testimony from
medical professionals who examined Consumers and opined prudent avoidance of
PECO’s Smart Meters. Moreover, Consumers’ physicians specifically
recommended, as a reasonable accommodation, the use of a mechanical analog
meter. This meter, in their medical expertise, was the best choice for Consumers’
special needs. Woodbourne-Heaton involved moving a power line, a more costly
undertaking than changing a utility meter and therefore represents yet another
reason it is distinguishable from the instant case.''

4. Federal Disability Laws Apply To PECQ’s Installation of
Smart Meters.

PECO challenges the applicability of federal disability laws to the
instant matter and argue Amici offer no authority to support the claim a
smart meter “effectively denies” access to a private dwelling. PECO'’s
Second Brief at 54-55.

In response, Consumers rely heavily on the brief submitted by Amici

The Jennings Family. The Jennings Family suffer collectively from Stage 4

"' The Woodbourne-Heaton Commission, recognizing the evolving science, contemplated
prudent avoidance as a way to deal with the uncertainty surrounding EMF/RF. Woodbourne-
Heaton at9, 17 and 11.
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colon cancer, multiple sclerosis, comorbid neurological diagnoses, some of
which are congenital. In addition, they suffer from Sturge-Weber Syndrome,
PDD-NOS (autism), epilepsy with refractory seizures, brain atrophy,
hypothyroidism, Pediatric Acute-Onset Neuropsychiatric Syndrome
(PANS), and a mild heart murmur. According to their doctors, it is
recommended they not have a smart meter on their home. Amici The
Jennings Family’s Brief at 2. The Jennings Family cannot live in a home
with a smart meter. If one is installed, they must flee. This is the definition

of constructive eviction and an effective denial of their housing.

In their brief, they cite the recent case of Friedman v. CMP, 20-cv-
00237, (D. Me. March 31, 2021) (holding Plaintiff, Ed Friedman had stated
a claim for "discrimination under the ADA, Rehabilitation Act, and FHA
because "it is the plausible risk to Friedman's health, not a probable physical
toll, which makes a fee waiver "necessary' to afford him equal access to
CMP's [electricity] services." Friedman, at *7-8. See, Friedman at A155-
A166. They also cite, Metallo v. Orlando Utilities Commission, 14-
CV-01975, (M.D. Fl., Sept. 1, 2015) (the Court can reasonably infer that
OUC has placed impermissible surcharges on [electricity] equipment and
services that are required for OUC to comply with Metallo's ADA rights. As
a result, Metallo has sufficiently alleged a connection between OUC's fees

and Metallo's alleged disability." Id. at *7.
31



See, Metallo at (A167-0177).
These cases provide support for the Consumers’ claims, evidence and

arguments under the ADA, FHA and The Rehabilitation Act.
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VII. CONCLUSION

For the reasons stated herein, Consumers respectfully request This Court:

1. Affirm the Commonwealth Court's ruling Act 129 does not mandate
forced smart meter installation.

2. Remand to the Commission directing it to require EDCs provide
mechanical analog meters to those who opt-out, and at no cost to
consumers who opt-out for medical reasons.

3. Reverse the Commonwealth Court's ruling imposing a "conclusive
causal connection" burden of proof for consumers' smart meter safety
concerns.

4. Rule Consumers may establish utility service is unsafe or
unreasonable, as to them, where EDCs ignore their doctors' medical
certificates.

3. Any other relief this Honorable Court deems appropriate.

Respectfully submitted,
/] o o . "
{ BBi” 7. =
By: /8/ Reizdan B. Moore By: /
Reizdan B. Moore, Esquire Tracey S. Lewis, Esquire
3544 N. Progress Avenue P.O. Box 60686
Harrisburg, PA 17110 Harrisburg, PA 17106
Suite 108 717-979-1661
(717) 409-8336 Tracey@tslewislaw.com

Reizdan.moorelaw(@comcast.net
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Via US certified mail, first class mail, retum receipt requested L& 5 20&5

LEGAL DLPAF\"I Mr‘NT

Secretary

Pennsylvania Public Utility Commission
400 North Street

Harrisburg, Pennsylvania 17120

Re: My response to PECO's reply to my formal complaint, including my NEW MATTER
your docket number C-2015- 2475726

Dear Secretary:

Since I do not have a word to pdf maker on my computer, | am unable to easily convert my
word document to pdf to upload this response to your efiling system. To do so, I would
have to manually feed each single page into my printer and collate and save each page
afterwards into a single document. This is too taxing for me at this time.

Attached please find a copy of my response to PECO's reply to my formal complaint and
PECO's New Matter which I received on Monday night.

Please note, | have raised my own NEW MATTER which follows from PECO's New
Matter. Also please note that I commend your employee, Ms. Mayberry, from your
technical support group, who has been extremely helpful in accommodating my needs
requests under the Americans with Disability Act, unlike PECO, which to a person, has
behaved in the opposite manner towards me each time | have requested reasonable
accommodations under the ADA. | have served this on PECO's attorney via US Mail.
Attestation is attached at the end of my submission.

Thank you for your consideration.

Sincerely yours,

Laura Sunstein Murphy, PhD, Esquire

attachments

cc: Peter Prociuk, MD (with attachment)
John F. Murphy (with attachment)
Chris Ross, State Representative (with attachment)
Andy Dinniman, State Senator (with attachment)
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Laura Sunstein Murphy
v

Peco Energy Company (PECO)

PUC docket number C-2015-2475726

Date: April 30, 2015

submitted by: Laura Sunstein Murphy in response to PECO's first reply to my PUC complaint with
docket number above.

AFFIDAVIT OF FACTS:

Dear Sirs and Madams:

1.1, Laura Sunstein Murphy, of 1191 Telegraph Road, West Chester, PA 19380, received PECO's
formal notice to plead, although dated April 23, 2015, only on April 27, 2015 in the evening, via
US mail. I was informed by Ms. Mayberry of PUC that I had only until May 4, 2015 to postmark
my response to PECO's (highhanded, I might add) response and new matter.

2. First of all, I have no idea where PECO got its numbering system for its responses. It admits
numbers one through 3 but denies number 4.

If PECO is denying my checked off statement in my complaint which is numbered 4 on the PUC
complaint form, that "the utility is threatening to shut off my service or has already shut off my
service", PECO's blatant denial of that fact is incorrect. PECO has threatened to shut off my
service, as evidenced by its ten day shut off notice, a copy of which I included in my submitted
Complaint to the PUC, which had prompted my Complaint to the PUC.

3.1 have limited knowledge of PECO's dates of attempted installation of a new Smart Meter on my
property. I neither admit or deny the dates alleged in PECO's answer number 4 as to my refusal to

allow a Smart Meter installation.
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4. PECO alleges that it is required to install "AMI meters for the company's electric distribution
customers subject to the requirements of Act 129".

This is not true and I therefore deny this statement of PECO.

PA Act 129, both in its legislative history and actual wording does not mandate Smart Meter
installation for every customer. Rather, in relevant sections to my Complaint and PECO's
response, Act 129 mandates Smart Meters to be installed in all new construction, and in residences
where the customer requests installation. There is absolutely NO MANDATE in ACT 129 to have
a Smart Meter installed in every residence in Pennsylvania; to the contrary, the legislative history,
the bill itself and the Act signed into law by Governor Rendell, specifically require the homeowner
to request installation of Smart Meters in order for Smart Meters to be installed in an existing

residence.

PECO alleges in its response: "PECO must install AMI meters for all current AMR customers by
the end of 2014. In order to comply with Act 129 and deployinent plans filed with the
Pennsylvania Public Utility Commission, PECO is terminating service to customers who, after
repeated requests, do not give the company access to install the meter".

Compliance with Act 129 DOES NOT require PECO to install any Smart Meters in any residential
home unless the customer requests same. PECO's threats to customers that it will terminate their
service unless they submit to a Smart Meter is ultra vires and illegal per se. Therefore, PECO is
wrong to threaten to terminate my electric service for refusal to allow changing my meter to a new

Smart Meter.

PECO further alleges that "PECO has the right to terminate a customer's service for failure to
permit access to install the Smart Meter. Pursuant to Section 10.5, PECO Energy has a right to
access the premises of a customer at all reasonable times for the purpose of installing, removing or
changing any or all equipment belonging to the company.... Section 18.3 of PECO Energy's tariff,
permits the company to terminate a customer for cause if access to the meter is refused".

I have no knowledge of PECO's tariffs and no means of finding out about them in the short time I
was told I have to answer PECO's response.

However, accepting as true what PECO alleges about the tariffs it cites, it is clear that PECO is
mistaken in its facts. PECO alleges that I refused access to its current meter which is on my

property.

This is not true. I have never refused access to PECO personnel to PECO's current meter on my
property. NEVER. Not in the 25 years I have lived at my current property, and for decades before
when I lived elsewhere in Pennsylvania.

By way of further explanation, in fact, when my husband and I first bought our little 11.88 acre
farm in 1990, the house had an electric meter which required PECO personnel to come up the
driveway to read it every month. Later, (and PECO probably has records on when that original
meter was changed, if its records go back that far, to at least ten years ago) PECO replaced the
original meter with a type of meter that they could read remotely from their corporate offices.
PECO never came on our property after that meter was installed to read our electric usage
displayed on the meter, because PECO has had that information available to it in their offices ever
since PECO changed our original meter. Others have told me recently that I already have a smart
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meter on my property since PECO replaced the old analog one with one that could be read

remotely.
I have been told that the new Smart Meters that PECO wants to install emit far more EMF than any

meters that PECO had heretofore deployed.

I simply refused to allow PECO to remove the current meter and replace it with a new Smart Meter
because of my disabilities including but not limited to sensitivities to EMF, which would cause
physical damage to my body by having additional EMF flooding my home.

Therefore, PECO does not have the right to terminate electrical service to my property for my
refusal under the Americans with Disabilities Act request for reasonable accommodation.

5. PECO states "denied" in a number 5, apparently to my request that PECO stop threatening me to
shut off my electric service because I and my husband are elderly and have medical conditions
which will be seriously jeopardized if the electricity is shut off, and to my statement that we have
paid all our bills on time and have been PECO customers for over 30 years.

[ state in my complaint,

"I want PECO to stop threatening me to shut off my electric service because I and my
husband are elderly and have medical conditions which will be seriously jeopardized
if the electricity is shut off. We have paid all our bills on time and have been PECO

customers for over 30 years.

This all started when PECO wanted to install a smart meter in our house. I refused
access because PECO has not proven that smart meters will be safe for medicaily
fragile individuals, nor has PECO proven that smart meters will not cause house fires,
which they initially had done. Homes in my vicinity have burned down as recently as
last year due to smart meter overheating.

We live in a rural area and are dependent on electricity to power the well pump to
pump our water to the house and barn. Without electricity, we have no water.

Without electricity, I would not have been able to download the PUC complaint form
to file a formal complaint. "

How can PECO deny these facts?
This denial does not pass the "red face" test.

Most of the above facts are plain on their own, merely statements of my wishes and my history
dealing with PECO on the Smart Meter issues. PECO has finally admitted that its Smart Meters

have caused house fires.

An update amendment is needed to my Complaint regarding house fires caused by Smart Meters.
I therefore, wish to amend my Complaint to allege the following:

C:\Uscrs\Laura\Desktop\puc peco smart meter\lsm complaint\lsm response v 2 (april 30 2015).doc 3
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I mentioned the date of house fires caused by Smart Meters "as recently as last year". However, a
friend of mine in Chester County who was forced to get a Smart Meter installed today in her
condominium complex told me a neighbor of hers (who just had a Smart Meter installed) sustained
a house fire just yesterday shortly after the Smart Meter was installed. My Complaint should be
amended to reflect the continuing threat of house fires caused by Smart Meter installation.

As to PECO's response to my number 8, PECO states that "Energy [sic] neither admits nor denies
the allegations in paragraph 8. PECO is without knowledge or information sufficient to form a
belief as to the truth of this averment and, therefore, such allegation is deemed denied". If PECO
does not keep records of consumer telephone calls in response to 10 day shut off notices, it is
surprising, especially in light of PECO's admission of having been contacted by me and having
received my physician's letter stating I have medical conditions that would be aggravated if the
electricity would be shut off to my home. See paragraph 4 of PECO's answer of respondent,

PECO Energy Company:

" On March 10, 2015, the Complainant refused installation of the AMI meter at her home. On
March 24, 2015, PECO Energy sent a ten-say termination notice to the Complainant, advising that
her service would be terminated for failure to give access to install the meter. On March 27, 2015,
the Complainant contacted the company and stated that she had a medical condition and did not
want the meter. On April 1, 2015, PECO Energy received a medical certification from the
Complainant's physician."

I am shocked further, that PECO has no way of knowing that California and other states have opt
out provisions as to installation of Smart Meters. That is knowledge that is easily gleaned from an
internet search or on LEXIS NEXIS or Westlaw.

And additionally, PECO states that it has no knowledge of bills in the PA legislature that have
been stymied from coming to debate for years due to Rep. Godshall's conflict of interest? That is
common knowledge and is all over the internet. and furthermore, PECO mentions the very bill,
House Bill 2188, that has not come before the General Assembly because of Rep. Godshall's
conflicts of interest, in PECO's NEW MATTER numbers 13-16.

As to the NEW MATTER raised by PECO, I have the following Affidavit and my own NEW
MATTER, which follows directly from my Complaint and PECO's New Matter, and which both

PECO and the PUC must answer to.

1. Admitted, I have requested to opt out of getting a new Smart Meter installed in my home
because I am disabled. And my health would be further impaired by installation of a Smart Meter.
In the alternative, I ask that installation of a Smart Meter in my home be delayed until 2023, or if
Smart Meter opt out is the law in PA before 2023, in which case I will renew my request to opt out
of installation of a smart meter in my home. I reserve the right in 2023, if [ am still alive, to renew
my objections to installation of a Smart Meter in my residence, if there is no opt provision by that

time.
By way of further answer, I raise a NEW MATTER HERE.

PECO and the Pennsylvania PUC are required to service the public. Additionally, both PECO and
the PPUC are granted federal funding for their operations in serving the public.
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Specifically, PPUC and PECO have a mandate, according to PPUC's own Consumer Guide
summarizing "the regulations regarding Standards and Billing Practices for Residential Service.

"As a residential utility customer, you have many important rights and responsibilities to ensure
fair dealings between you and your utility company. This guide highlights your rights ..... These
rights and responsibilities include your right to:

* safe and reliable utility service...."

You have the responsibility to:

* pay your bill on time...."

I have always paid my PECO bill on time. For over thirty years.

PECO and the PUC have the responsibility to provide safe and reliable utility service.

I'am disabled. Iam over 18 years of age. I have alleged that [ am disabled in my Complaint and
one of my physicians has attested to my disabilities. I therefore quality as a member of the
protected class under the Americans with Disabilities Act, and PECO and the PUC must provide
me reasonable accommodations for my disabilities. Federal law requires this.

I have alleged my disabilities in my Complaint. PECO has acknowledged that it is aware that I am
disabled. PUC is also aware that I am disabled. PUC representative Ms. Mayberry of PUC
technical support immediately gave me reasonable accommodations when I asked for them
because of my disabilities. I was very pleased with her efficiency and helpfulness to me. (I hope
she reads this and is rewarded appropriately for proper conduct by her employer, the PUC.)

Yet, PECO representatives I have spoken to about my disabilities, and PECO's legal team

including Shawane L. Lee, Esquire, Counsel for PECO Energy Company, have consistently

refused to grant me reasonable accommodations under the ADA, insisting that PECO will shut off
my electricity if I don't permit PECO to install a Smart Meter, no matter what the health risks to

me of the Smarl Meter, and no matter what the health risks to me of having no electricity, and no
matter what my fragile health condition is.

I will reaffirm here some of my disabilities. I was born with two rare genetic mutations which
severely impact my activities of daily living: Ehlers Danlos Syndrome Hypermobility Type and
Lipedema. There is no cure for either of these conditions. There are only treatments, and
management of these diseases is lifelong. I see specialists and undergo physical therapy for my
conditions on a weekly basis. These two connective tissue diseases cause me moderate to severe
pain every day. I suffer from whole body inflammation all the time. I have hypothyroidism, and
have to watch everything I eat and the air I breathe very carefully because I have numerous
digestive dysfunction issues, can and have gone into atrial fibrillation (heart arrhythmia, which two
of my brother and my mother suffered from), and easily get congested and more inflamed. My
lymphatic and blood circulatory systems are impaired compared to the normal person. I am
hypersensitive to smells, foods, EMF, including but not limited to florescent lighting and cell
phones next to my ear, which give me an instant headache, and airborne pathogens. At least two of
my siblings suffer from extreme sensitivities as I do. My father died of leukemia at a young age in
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1978, which death was brought on by changes in his body caused by EMF exposure he received
during World War II when he was helping to develop radar, and afterwards in the workplace as he
worked every day in electronics with oscilloscopes and other electronic devices for military and
residential use. He was obviously hyper sensitive to EMF and he died prematurely because of
EMEF exposure. I have inherited my Ehlers Danlos Syndrome from my father, through his mother's
side of the family, tracing it back to the mid 1800s. I have undergone many operations and
procedures, starting in my thirties, to repair tears in my cartilage, muscles and ligaments of my
knees, shoulders and other joints; detached retina twice, requiring emergency surgeries and
extended months long recuperations, I was forced to undergo a colon resection after suffering
many bouts of severe diverticulitis requiring emergency ER visits, and pelvic organ prolapse
surgery, plus many surgeries in my legs for venous insufficiency, eye surgery, and three surgeries
in Germany by an expert on lipedema surgery, Dr. Josef Stutz, less than two years ago, because I
was unable get out of bed or walk or even sit at a computer without almost passing out from leg
pain. At the time, there were no surgeons in the United States who offered lipedema surgical
treatment. I traveled to Tucson, Arizona, also, in 2013 to be examined by the world's leading
expert on lipedema and other rare adipose tissue disorders, Dr. Karen Herbst. As a matter of fact,
when PECO sent me its ten day shut off notice, I was recuperating from colon surgery performed
at the University of Pennsylvania on March 9, 2015. 1 take many supplements each day to try to
help me manage my genetic diseases. See, e.g., Herbst, Karen L., MD, "Rare Adipose disorders
(RADS) masquerading as obesity", Acta Pharmacologica Sinica Vol. 33: p. 155-72 (2012); Herbst,
Karen L., MD, website: www.lipomadoc.org Stutz, Josef J., MD, and Krahl, D., MD: "Water Jet-
Assisted Liposuction for Patients with Lipoedema: Histologic and Immunohistologic Analysis of the
Aspirates of 30 Lipoedema Patients", Joumal of International Society of Aesthetic Plastic Surgery (2008);
Stutz, Josef J., MD, "Liposuktion beim Lipédem zur Verhinderung von Gelenkspitkomplikationen”
Vasomed, Vol 23 (2011); Nimisha Kakadia*and Niranjan S Kanaki

Ehler Danlos Syndrome: An Overview, Parul Institute, J. Chem. Pharm. Res., 2011, 3(3):98-107;
Castori, M, Ehlers-Danlos Syndrome, Hypermobility Type: An Underdiagnosed Hereditary
Connective Tissue Disorder with Mucocutaneous, Articular, and Systemic Manifestations,
International Scholarly Research Network ISRN Dermatology Volume 2012, Article ID 751768, 22
pages doi:10.5402/2012/751768; D. Mantle, R.M. Wilkinsb, V. Preedy, A novel therapeutic strategy
for Ehlers-Danlos syndrome based on nutritional supplements, Elsevier, Medical Hypotheses, (2005), 64,
279-81; Cornely, Manuel E., M.D., " Lipedema and Lymphatic Edema" Chapter 3, from Liposuction,
Principles and Practice medical textbook, 88 Chapters, Melvin A. Shiffman MD, D, Alberto Di

Giuseppe, eds. Springer (2006);

Because of my disabilities, I am easily fatigued, and I spend most of my days at home, when I am
not going to doctors' appointments. I can often function in the mornings, but by afternoon, I am
usually lying down for at least several hours. When I am able to perform work, I do so from home.
[ rarely travel far.

My home is required to be a safe place for me to live, given my inherited disabilities which render
me far more vulnerable to EMF damage than the average person. See: McCarty, et al,
Electromagnetic hypersensitivity: evidence for a novel neurological syndrome, Int J. Neurosci,
2:011 Dec: 121 (12)670-6; American Academy of Environmental Medicine Recommendations
Regarding Electromagnetic and Radiofrequency Exposure; Johansson, Karolinska Institute,
Department of Neuroscience, Communication to California Public Utilities Commission on the
deployment of Smart meters health dangers to vulnerable individuals, July 9,2011; Morgan, et al,

Mobile phone radiation causes brain tumors and should be classified as a probable human
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carcinogen, Spandidos pub, p 1865-71 (Feb 25, 2015), Biolnitiative 2012, a Rationale for
Biologically-based Exposure Standards for Low-Intensity Electromagnetic Radiation: http:
/Iwww.bioinitiataive.org; Yakymenko et al, Long-Term Exposure to Microwave Radiation Provokes
Cancer Growth: Evidences from Radars and Mowile Communication Systems, Exp Oncol 2011 33, 2 62-70.

PECO and PUC owe me a duty both under their mandates and also under the ADA to provide me
with safe electrical power. See Settlement Agreement between the United States of America and
City Utilities of Springficld, Missouri, Department of Justice Complaint Number 204-43-140. See
also, 42 USC section 12101 et seq.; see also, West Penn Power Energy: Re: Goretzka v. Allegheny
Energy, Inc., et al. CCP Allegheny County, No. GD-11-009919. Jury verdict of $109 million over
wrongful death (settled for $105 million in 2013).

Title II requires public entities, including states and state agencies, to avoid discrimination based on
disability, and prohibits discrimination by forbidding people with disabilities from being "excluded
from participation in or bring denied the benefits of the services, programs or activities of a public
entity". Title IT prohibits any activity that would deny "full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or accommodations" to people with disabilities.

Depriving me of electricity because of my disability certainly falls within the purview of the ADA. If
there ever was a "benefit of services" enjoyed by the rest of the population who was not disabled, safe
clectricity provision which did no harm to the homeowner, is one of them.

PECO should have, sua sponte, upon learning of my disabilities, offered me the reasonable
accommodation I requested. Instead, PECO badgered me, threatened me with cutting off my right
to receive electricity in my home, and refused to grant me reasonable accommodations, even going
so far as to allege that I have no rights to electricity at all, given my disabilities. PECO offered me,
an elderly disabled adult, who always paid her bills on time, not even as much accommodation as it |

offers to those who do not pay their bills!

Title III of the ADA requires public accommodations to avoid discrimination based on disability.
Title III of the ADA requires public accommodations to provide equal access to goods and services
to people with disabilities as are provided to non-disabled patrons. This prohibition on
discrimination includes a requirement to modify standard practices and procedures when

necessary to provide access, and to provide auxiliary aids and services necessary to ensure that a
person is not denied service due to disability. The US Department of Justice guidance to the ADA
states that "although compliance with Title III may result in some additional cost, a public
accommodation may not place a surcharge only on particular individuals with disabilities".

The ADA necessitates that (1) PECO does not install a new Smart Meter in my home and

(2) PECO will continue to supply me electricity through an electricity supplier of my choice. I

will even offer a compromise in the meantime, which could be accomplished by postponing
implementation of a Smart Meter replacement meter in my case until 2023, when the whole state is
supposed to have Smart Meters installed in accordance with PUC's ultra vires regulation, by which
time: (1) I may be dead, or in the alternative, hopefully, by which time (2) Rep. Godshall will be
impeached or will otherwise no longer be in office and Smart Meter opt out legislation will be a
reality in Pennsylvania, (3) case law in PA will have developed to allow Smart Meter opt outs, (4)
PUC's implementing regulation will be successfully constitutionally challenged (5) federal law
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either through case law or legislation will have developed to supersede PA non opt out provisions
of the PUC implementing regulations of Smart Meter roll outs or (6) the ADA will not be
superseded by less favorable laws relating to EMF exposure to susceptible individuals and I renew
my objections to Smart Meter installation in my home under the ADA.

2. I have no time due to the short time constraints placed on my by PECO to research the veracity
of PECO's allegation number 2 in its NEW MATTER. Therefore, I neither admit nor deny it.

3. T have no time due to the short time constraints placed on my by PECO to research the veracity
of PECO's allegation number 3 in its NEW MATTER. Therefore, I neither admit nor deny it.

4. Denied. The opposite is true. The statute and its legislative history of Act 129 do not mandate
installation of smart meters; the statute and its legislative history mandate that residential
customers of older construction must actively "opt in" if they want smart meters.

5. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 5 in its NEW MATTER. I neither admit nor deny the allegations.

6. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 6 in its NEW MATTER. I neither admit nor deny the allegations.

7. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 7 in its NEW MATTER. I neither admit nor deny the allegation.

8. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 8 in its NEW MATTER. I neither admit nor deny the allegation.

9. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 9 in its NEW MATTER. I neither admit nor deny the allegation.

10. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 10. in its NEW MATTER. I neither admit nor deny the allegation.

11. I have no time due to the short time constraints placed on me by PECO to research the veracity
of PECO's allegation number 11 in its NEW MATTER. I neither admit nor deny the allegation.

12. Denied at least in part. The existing Statute, PA Act 129, has no "absence of an 'opt out'
provision" because it requires an affirmative act on the part of a homeowner of not new
construction to affirmatively "opt in". PA Act 129 did not omit an opt out provision because

Act 129 did not envision the scenario set up by the PUC which would mandate Smart Meters on an
unwilling public consumer of electricity, for whatever reason. My home was built in 1978. I did
not opt in to a smart meter. The House Bill 2188 was crafted, NOT to not to rectify any lack of opt
out provision in the Act, but to clarify a mistake in PUC's regulations purportedly implementing
PA Act 129, but which, actually, changed the intent of the Act completely. PUCs regulation
rolling out the Smart Meters without an opt out provision runs contrary to the intent and wording

of the Act.
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13. Denied in part, unless you include PUCs regulations under "existing law". Admitted in part,
which describes HB 2188 wording.

14. Admitted in part, denied insofar as PECO refers to the "mandatory schedule established by Act
129." Act 129 establishes no schedule for mandatory cram down of Smart Meters on PECO
customers living in old construction, and certainly establishes no mandatory schedule of Smart
Meter installation on PECO customers who have disabilities covered under the ADA.

15. Admitted in part, denied in part. Admitted that HB 2188 has not been scheduled for a vote by
the General Assembly. By way of further explanation, Rep. Godshall's son is allegedly paid by
PECO for Smart Meter roll outs, and Rep. Godshall has a conflict of interest in not allowing HB
2188 to be scheduled for a vote by the General Assembly. Denied in part that "the ability to opt
out of smart meter installation is not currently permissible under the law." By way of further
explanation, federal law supersedes state law where federal law gives more protection to citizens
than state law. The federal ADA permits opt out of smart meters as a reasonable accommodation
to individuals who are disabled and who would be harmed by installation of smart meters in their
homes. I am one such individual, as I have raised in my Complaint and further explained by my

NEW MATTER above.

16. Denied. My formal complaint, and as modified by my NEW MATTER, to opt out of
installation of a smart meter or in the alternative to delay installation of a Smart Meter on my
residence until 2023 should not be dismissed as a matter of law. Federal law requires PECO and
the PPUC to provide reasonable accommodation to individuals with a disability. Allowing me to
continue to receive electricity in my home without the removal of my current electric meter which
can be read from PECO's offices as it has been read for many years, is a reasonable

accommodation for my disability. The ADA requires reasonable accommodation, even if that
accommodation might cause the business to incur increased costs. If PECO and PUC should
disagree that my request to not have a smart meter installed is not a "reasonable" accommodation, I
offer in the alternative, that PECO postpone until 2023 installation of a smart meter in my home,
unless Pennsylvania law changes in the interim, in which case I reaffirm my desire to opt out. I
offer this alternative suggestion without prejudice to reaffirm my rights under the ADA at any time
during or after 2023 if necessary to shield myself from EMF radiation which will be harmful to my
health. Delaying installation of a smart meter in my home until 2023 or never installing a Smart
Meter on my property will not harm PECO's installation objectives in the least. I live in rural West
Bradford township of Chester County. (When my husband and I moved here in 1990. the road was
not paved. The 100 acre field behind our home has since been subdivided into 20 acre parcels.)
My farm does not front on the street. The Giunta's farm below me fronts on the street. The electric
line which runs from the street to the Giunta's farm has only my property and one other neighbor's
property, the Seltzers, on that same electrical line. Even if the Giuntas have given access to a
Smart Meter installation, delaying installation of a Smart Meter on my property will only delay
installation at one other property, the Seltzers, if I understand the mechanics of Smart Meter
networks. Not an unreasonable request, and certainly within the contemplation of reasonable

accommodation of the ADA.

17. Admitted. PECO has not even installed a Smart Meter on my property, thank goodness. Why
would I allege that" PECO Energy has improperly installed the meter inconsistently with any
Plan", when PECO has not installed a Smart Meter at all?
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18. Admitted in part, denied in part. I don't "simply allege that [I do not] want a meter installed
because of health concerns." I insist that a Smart Meter not be installed on my property because it
will jeopardize the fragile state of my health, given my age, my chronic progressive genetically
weak condition, and my hypersensitivity to EMF, and in addition, my protections afforded me by

the ADA.

19. Denied. PECO is not operating on the basis of Act 129 in the least. Not in the spirit or the
letter of the law of Act 129, which, according to its legislative history and exact wording itself,
affirmatively required customers in old residences to request installation of Smart Meters if they
wanted them. By way of further answer, PECO is attempting to act in direct conflict with its
duties under the ADA to permit me to enjoy continuous safe electricity on my property without a
Smart Meter.

20. Denied, as specifically set forth above.

21. Denied, as specifically set forth above.

22. Denied, as specifically set forth above. PECO's stand as set forth in its verbal communications
with me, with my political representatives I contacted when I received the 10 day shut off notice,
and in PECO's answer to my Complaint should be reversed, and PECO should accept my offer for
settlement as outlined in my NEW MATTER above, consistent with the ADA and Act 129.

Wherefore, I respectfully request that the Honorable Commission grant the relief I have requested
in my Complaint as modified by my NEW MATTER set forth above.

Respectfully Submitted,
4

v/
Laura Sunstein Murphy, resident of Chester County, West Bradford Township, PA

I certify that I will have served a copy of this response to Shawane L. Lee, Esquire, in the same
manner as she served a copy of PECO's response to my Complaint, via U.S. Mail to:

Shawane L. Lee

Counsel for PECO Energy Company
2301 Market Street, S23-1

P.O. Box 8699

Philadelphia, PA 19101-8699

dated April 30, 2015, in West Chester, PA.

BN

Laura Sdnstein Murphy

C:\Users\Laura\Desktop\puc peco smart meter\lsm complaint\lsm response (april 29 2015).doc
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GP-1 labeled: "Landis + Gyr, G-Y-R, AMR System.

Was this prepared by you or under your direction or

supervision?

IA. Yes, it was.

Q. Is this -- what does this represent?

A. This represents the system that is used to read AMR

based meters at PECO.
Q. Is this the system -- what's called the legacy

system at PECO?

A. Yes, that is correct,
Q. When was this installed?
A. This system was iﬁstalled starting in 2000, the year

2000. Installation completed in 2003.

Q. Okay. 1Is it stil}] operating as an overlap to the

‘AMI system as you --

A, Yes, it is.

Q. Tell us what is being represented in this graphic
please?

A, Yes, starting from left to right we have an electric

meter here. The electric meter transmits data to a device
called a MicroCell Controller.

Q. And when you Say transmitted, is that what's
represented by the yellow arrow —- that yéllow arrow that
is one direction?

A, Yes. Yes. This meter transmits data once every

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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five minutes throughout the day.
Q. Okay. And since the arrow is in one direction, what
are you trying to represent there?
A. That is a one-way transmission. There's no way to
communicate to the meter.
Q. Okay. And you said it transmits how often?
A. Once every five minutes.
Q. Thank you. And the MicroCell Controller it receives

the information and then what happens?
A. The MicroCell Controller collects the five-minute
transmissions from the meter, then once a day relays that

to a second device, a Cell Master through another wireless

connection.
Q. Okay. Then what happens to the data?
A. Once at the Cell Master, it is then forwarded to

the -- what I'1ll call the head-end controller. That is the
server that operates the system and then ultimately to
PECO's internal applications.

. Now, I note that you -- in the communications
Eetween the Cell Master to the Cell Net Head End and then
onto to the PECO system, there's no arrows.

How does that communication occur?
AL This is occurring through the public telephone
network or the internet.

. Okay. And the PECO systems that you have listed on

COMMONWEALTH REPORTING COMPANY  (717) 761-7150
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the right-hand side, you have abbreviations there of MDMS.
Let's start with that one.

What is MDMS?

‘A. The MDMS is the Meter Data Management System.
Q. And what does it mean to be integrated with the
MDMS?

A. This means that data is sent from the Cell Net

Head-End to the system and the data is populated in that

database.
Q. And then what does PECO do with that saved data?
Aa. That data is ultimately used to produce bills. The

CIS system as designated here would be the customer
information system. That is responsible to create the bill
itself and then I also reference the OMS System which is
the outage management system. This is a system we use to
process and track outages.

Q. Okay. Now when this systeh was fully deployed, how
many of these meters existed on the PECO System?

A, In excess of 1.7 million electric meters.

Did everyone have them?

A. Yes.

Q. Did Ms. Kreider have one?

A.  Yes,

Q. How many of the MicroCell Controllers existed at

that point in time?

COMMONWEALTH REPORTING COMPANY (717) 761-7150




FORM 2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA005990 A 01 6

99

Approximately 8300.

A
Q. Okay. How lmany of the Cell Masters?
A Ninety Cell Masters.
Q We're going to hear later from Dr. Davis who is
going to talk about radio frequency €Xposures from these
systems.

. Did you provide Dr. Davis with ény information about
the technical characterizes of this system so that he could
do those calculations?

A. Yes, I did. 1 gave several different elements

including what the frequency of the System operates.

Q. And that is?

A. The frequency is a band from 902 to 927 megahertz.
Q. Okay. Next?

A. I also discussed the power output while transmitting

of the meters themselves which is one watt. 1I've also

which is every five minutes.

Q. Okay. Is there any other information?

A. This information such as the gain and the
directionality of the antennas and the maximum electric
field of the meter itself.

Q. Okay. Thank you. Now I would like to direct your
attention to what has been marked Exhibit GP-2 which was

pPreviously distributed in part to Ms. Kreider and 1'11

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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place a copy of GP-2 up on the board here.

Now tell us what was -- was this prepared by you
under your direction and supervision?
A. Yes, it is.
0. Tell us what you're referencing in this graph?
A. This illustration represents the AMI Advanced Meter
Platform that we are currently using to read meters.
Q. And let's start with the question that was asked of
the last witness.

Why is PECO installing this system?
A. This system is being installed in direct response to
Pennsylvania Act'129 of 2008.
Q. And let's ask the specific question that Ms. Kreider

asked earlier.

Why are we installing -- why is PECO installing it
now rather than waiting until 2623?
A. The directive was to install the meters -- install
the entire system by 2023. That was given such a long
duration to account for the time it takes to install such a
system. Specifically, to visit over 1.7 million locations
and also to install the communication network and —- of the

back office IT systems.

Q. When did PECO begin the installation of the AMI
System?
A. In 2010.

COMMONWEALTH REPORTING COMPANY  (717) 761-7150
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Q. When did it become energized?
A. The communication network became energized
immediately.
Q. Okay. Now we heard Ms. Eison testify earlier that

we're at over 1.7 million meters installed with a few
thousand left.
When do you anticipate finishing installation of all

the meters?

A. That will be this year in the next two months I
believe,

Q. Thank you. Now take us through this system and

compare it, if necessary, to the prior system.

A. Certainly. 1In this case, we can start with the AMI

meter that's depicted in the left-hand side of the screen.,

That meter has two communication means. The primary means

is to the Tower Gateway Base Station. Thié is a collector

that we have located typically in substations. We have

approximately 179 of these collectors. The AIM meters do

transmit much less frequently than the AMI readers

themselves.

Q. And how frequently do the -- you said the AMR

meters, the current meters, transmits every five minutes.
How often do these transmit?

A. These typically transmit ten times a day on

average.

COMMONWEALTH REPORTING COMPANY  (717) 761-7150
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Q. Okay. What's the maximum length of time that one of

these can transmit in a day?

A. The maximum is 96 times per day.

Q. And that would be every 15 minutes?

A. Correct.

Q. Thank you. What was the approximate cost of this

effort to install these meters and gateway stations and all

related materials?

A, It was an approximately 750 million dollar
project.
Q. Now, Ms. Kreider, has suggested the possibility of

installing fiber optics for the communications that we are
currently doing as radio frequency communications.

Did PECO evaluate the possibility of using fiber
optics for those communications?
A. During our discovery phase, we looked at severai
different technologies. Fiber optics are not commonly
available for this purpose. If it were to be available, it

would be considerably more costly.

Q. What is considerably more costly mean?
A, Into the billions of dollars.
Q. Thank you. Did you provide any information to

Dr. Davis to assist in his calculation of'the radio
frequency fields from this system?

A. Yes, similarly as the AMI system that provide the

COMMONWEALTH REPORTING COMPANY  (717) 761-7150
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frequencies that the meter transmits.
Q. Which are?
A. In this case, it's 901.1 to 901.2 megahertz.
Q. And that is for the -- now we're going to talk about

this yellow leg first we're going to talk about?
A. Yes. I also provided information on the power
outlet while transmitting which is two watts and then the

transmit periodicity as I spoke of before.

Q. That was the ten times per day?
A. Yes.
Q.. Now let's talk about the other transmitter over

here. I've heard you refer to .that not on this téstimony
yet, but previously the ZigBee transmitter?

A. Yes, that is a communication brand name for
communications into the home for consumer devices.

Q. Can I ask you to talk about the characteristics of
the radio transmissions of that device?

A, Yes, certainly. This information was provided as
well, but typically at 2400 megahertz -- to be channeled

that is and the power output would be approximately 130

milliwatts.

Q. Okay. And that's less than one watt?

A. Yes, 1,000 times less. ‘

Q. Did you provide that information to Dr. Davis as
well?

COMMONWEALTH REPORTING COMPANY  (717) 761-7150
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A. Yes, I did.

Q. Thank you. Now, let's talk about the functionality
of these AMI meters with their communications. You stated
earlier that they were installed in résponse to Act 129,
Does a meter have to have certain characteristics in order
to be compliant to Act 1297

- Yes, it does. Act 129 specifies 14 different
functions including heavy bidirectional ¢ommunications.
Have the ability to report outages and having the ability
to transmit energy consumption and the price of energy to
the home.

Q. Now have you done an evaluation of whether the PECO

[ amMz System meets all 14 characteristics?

A. Yes, it does.

0. Now that we understand some of that function of the
AMI system, could you please tell us what some of the
operational advantages are of having the AMI system in
place as compared to the AMR system?

A. Yes, the AMR system is designed to report monthly
meter readings. The AMI system by Act 129 requirements
provides hourly data to both PECO and the consumers.
Furthermore, there are other advanced functions of the AMI
platform such as outage management. Wheréby if the meter
will tell us when power is lost and when power is restored.

This has helped us enable enhanced reliability and how the

COMMONWEALTH REPORTING COMPANY (717) 761-7150
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UNITED STATES DISTRICT COURT

DISTRICT OF MAINE
ED FRIEDMAN, )
Plaintiff, ;
V. ; 2:20-cv-00237-JDL
CENTRAL MAINE POWER ;
COMPANY, )
Defendant. ;

ORDER ON DEFENDANT’S MOTION TO DISMISS

In the early 2010s, Central Maine Power Company (CMP) began installing
digital “smart meters” to measure its customers’ electricity usage, replacing the
analog meters that CMP customers had previously used for that purpose. Smart
meters allow CMP to take measurements remotely and in greater detail than analog
meters. As the Maine Public Utilities Commission (the PUC) has observed, the Smart
Meter Program “provides both utility operational savings (e.g., lower storm
restoration costs) and a platform for programs that allow customers to lower their
energy costs . . ..” Order (Part II), Nos. 2010-345, 2010-389, 2010-398, 2010-400,
2011-085, Order, at 2 (Me. P.U.C. June 22, 2011); ECF No. 11-4 at 2. However, to
transmit signals remotely, smart meters—Ilike cell phones and wireless internet
routers—emit a small amount of radiofrequency (RF) radiation, and their deployment
sparked health concerns among some of CMP’s customers. For this and other
reasons, the Smart Meter Program was the subject of multiple administrative

proceedings before the PUC, as well as state court litigation. In the end, the smart
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meters were permitted to be used; however, pursuant to several PUC orders that are
implicated by this case, CMP allows customers to opt out of the Smart Meter Program
and to continue to use an analog meter. Customers who opt out must pay a fee.

In July 2020, Ed Friedman brought this action asserting that he cannot use a
smart meter because he has non-Hodgkins lymphoma, and that CMP’s refusal to
waive the opt-out fee for him violates the Americans with Disabilities Act, the
Rehabilitation Act, and the Fair Housing Act (ECF No. 1). CMP has moved to dismiss
the Complaint in its entirety (ECF No. 11). For the following reasons, I deny the
motion.

I. FACTUAL BACKGROUND

The following facts are derived from the Complaint and from state
administrative and judicial records, which I may consider on a motion to dismiss. See
Alt. Energy, Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001).

CMP, a public utility that provides electricity service, measures its customers’
electricity usage through meters that are installed at their homes. In 2010, the PUC
approved CMP’s proposal to implement the Smart Meter Program. See Friedman v.
Pub. Utils. Comm’n (Friedman II), 2016 ME 19, 9 1, 132 A.3d 183, 184.1 In 2011, in
response to customer complaints, the PUC issued two orders mandating that CMP
allow customers to opt out of the Smart Meter Program, but that CMP charge a fee
to customers who choose to opt out. Id. In accordance with these orders, CMP

charges customers who choose to retain an analog meter to pay an opt-out fee: an

1 The history of the administrative proceedings regarding CMP’s Smart Meter Program, which I do
not fully recount here, is set forth in two Law Court decisions: Friedman v. Pub. Utils. Comm’n
(Friedman I), 2012 ME 90, 48 A.3d 794 (2012), and Friedman II, 2016 ME 19, 132 A.3d 183.

2
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initial charge of $40 and a recurring monthly fee, which was $16.05 per month as of
July 2020.

Friedman has lymphoplasmacytic lymphoma, an incurable form of cancer. His
oncologist has cautioned him to avoid any excess radiation in his home because it
“may exacerbate the progression of his disease and exacerbate the symptoms of it,
including fatigue, cognitive difficulty, and memory issues.” ECF No. 1 4 14. On that
advice, Friedman has opted out of the Smart Meter Program.

For a period of several years, the PUC allowed customers to withhold the opt-
out fee pending litigation over the program. During that period, Friedman paid his
CMP bill but not the opt-out fee. When the withholding period ended in 2016, CMP
presented Friedman with a bill for the accumulated opt-out fees. Friedman asked
CMP to waive the opt-out fee because his lymphoma may be “exacerbated by
radiation,” id. § 29, and later submitted a letter from his oncologist in support of that
assertion. CMP denied Friedman’s request.

Friedman has brought this action under three federal statutes: Titles IT and
III of the Americans with Disabilities Act (ADA), 42 U.S.C.A. §§ 12132, 12182 (West
2021); the Rehabilitation Act, 29 U.S.C.A. § 794 (West 2021); and the Fair Housing
Act (FHA), 42 U.S.C.A. § 3604 (West 2021). Friedman claims he has been unlawfully
discriminated against under all three statutes. He also asserts a disparate-impact
claim under the FHA, arguing that the opt-out fee disproportionately burdens
persons with Friedman’s disease and other similar medical conditions. On October
5, 2020, CMP filed a Motion to Dismiss the Complaint under Fed. R. Civ. P. 12(b)(6)

(ECF No. 11), which is now before the Court.

3
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II. LEGAL STANDARD

To survive a motion to dismiss under Rule 12(b)(6), a complaint “must contain
sufficient factual matter to state a claim to relief that is plausible on its face.”
Rodriguez-Reyes v. Molina-Rodriguez, 711 F.3d 49, 53 (1st Cir. 2013) (quoting
Grajales v. P.R. Ports Auth., 682 F.3d 40, 44 (1st Cir. 2012)). Courts apply a two-
pronged approach in resolving a motion to dismiss. Ocasio-Herndndez v. Forturio-
Burset, 640 F.3d 1, 12 (1st Cir. 2011). First, the court must identify and disregard
statements in the complaint that merely offer legal conclusions couched as factual
allegations. Id. (citing Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). Second, the court
“must determine whether the remaining factual content allows a reasonable
inference that the defendant is liable for the misconduct alleged.” A.G. ex rel. Maddox
v. Elsevier, Inc., 732 F.3d 77, 80 (1st Cir. 2013) (quotation marks and citation
omitted). The court accepts all well-pleaded facts as true and draws all reasonable
inferences in the plaintiff’s favor. Rodriguez-Reyes, 711 F.3d at 52-53; see also Wilson
v. HSBC Mortg. Seruvs., Inc., 744 F.3d 1, 7 (1st Cir. 2014) (noting that a court
addressing a Rule 12(b)(6) motion must “view the [c]Jomplaint in the light most
favorable” to the non-moving party). Determining the plausibility of a claim is “a
context-specific task that requires the reviewing court to draw on its judicial
experience and common sense.” Rodriguez-Reyes, 711 F.3d at 53 (quoting Igbal, 556
U.S. at 679).

III. DISCUSSION
CMP’s first two arguments for dismissal apply to all of Friedman’s

discrimination claims: (1) Friedman does not sufficiently allege that the opt-out fee

4
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1s discriminatory, and (2) Friedman is precluded from relitigating the PUC’s
determination that smart meters are “safe.”? Additionally, CMP contends that
Friedman’s disparate-impact FHA claim must fail because the opt-out fee is a valid
and generally applicable policy that the PUC requires CMP to implement. I address
these arguments in turn.
A. Sufficiency of the Complaint

The ADA provides that “[n]o individual shall be discriminated against on the
basis of disability in the full and equal enjoyment of the goods [or] services . . . of any
place of public accommodation....” 42 U.S.C.A. § 12182(a). The ADA further defines
“discrimination” to include “a failure to make reasonable modifications in policies,
practices, or procedures, when such modifications are necessary to afford such goods,
services, . . . or accommodations to individuals with disabilities . . . .” Id. §
12182(b)(2)(A)(11). “[A] ‘necessary’ accommodation is one that alleviates the effects of
a disability.” Schaw v. Habitat for Humanity of Citrus Cty., Inc., 938 F.3d 1259, 1269
(11th Cir. 2019) (quoting Bhogaita v. Altamonte Heights Condo. Ass’n, 765 F.3d 1277,
1288 (11th Cir. 2014)). Additionally, “[a] public accommodation may not impose a
surcharge on a particular individual with a disability . . . to cover the costs of

measures . . . that are required to provide that individual . . . with the

2 The discrimination standards are generally the same under all three statutes, and the parties do
not point to any meaningful differences, so I address all three together, as courts often do. See Astralis
Condo. Ass’n v. Sec’y, U.S. Dep’t of Housing & Urban Dev., 620 F.3d 62, 66 (1st Cir. 2010) (“[A]uthority
under the [ADA] is generally persuasive in assessing handicapped discrimination claims under the
[FHA].”); Calero-Cerezo v. U.S. DOJ, 355 F.3d 6, 19 (1st Cir. 2004) (“[T]he case law construing the
ADA generally pertains equally to claims under the Rehabilitation Act.”); Theriault v. Flynn, 162 F.3d
46, 53 n.10 (1st Cir. 1998) (Lipez, J., concurring) (noting that Titles II and III of the ADA have
equivalent discrimination standards).

5
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nondiscriminatory treatment required by the [ADA].” 28 C.F.R. § 36.301(c) (West
2021).

If Friedman’s factual allegations are true—as I must assume on a motion to
dismiss—then CMP’s refusal to waive the opt-out fee may constitute discrimination
under all three statutes. Friedman asserts that using a smart meter “may
exacerbate” the progression of his lymphoma as well as his symptoms, “including
fatigue, cognitive difficulty, and memory issues.” ECF No. 1 § 14. Friedman contends
that his decision to use an analog meter is not a choice, as it might be for someone
without his condition; rather, it is what he must do to safely access CMP’s services.
In support, Friedman invokes the analogy of a public building that has both stairs
and a ramp, but which imposes a fee on every person who uses the ramp to recoup
the costs of its installation. The fee would not be discriminatory under the ADA when
charged to a person who could just as easily use the stairs; but imposing the fee on a
person in a wheelchair would be discriminatory because that person cannot use the
stairs and thus lacks a choice. This is true even though the fee charged all ramp-
users is facially neutral and does not explicitly target persons using wheelchairs. See
Klingler v. Dir., Dep’t of Rev., 433 F.3d 1078, 1082 (8th Cir. 2006).

As with a public agency that charged persons with disabilities to use a ramp
where the ramp was required to fulfill the agency’s obligations under the ADA,
charging an opt-out fee for analog meters is discriminatory if those meters are
required for CMP to fulfill its obligations under the ADA. If, as Friedman contends,
his medical condition prevents him from safely using a smart meter, CMP’s

requirement that he pay an opt-out fee to receive an analog meter is discriminatory

6
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if the analog meter is an accommodation required by the ADA. See Klingler, 433 F.3d
at 1082 (concluding that the “relevant regulation [implementing the ADA] prohibits
Missouri from levying a surcharge to cover the cost of any measure required” by the
ADA).

CMP further argues, however, that Friedman has not stated a claim that a fee
waiver is “necessary”’ for him to obtain CMP’s services, because he has not alleged
that he will actually experience physical symptoms from using a smart meter, only
that using a smart meter “may exacerbate” the progression and symptoms of his
lymphoma. Under CMP’s interpretation of the ADA, “Friedman was required to
allege that, but for the opt-out [fee], he would actually be unable to safely access
CMP’s products and services.” ECF No. 18 at 3.

Contrary to CMP’s argument, the question is not whether the modification is
necessary to keep Friedman from actually experiencing physical symptoms; rather,
it is whether the modification is necessary to afford Friedman full and equal access
to CMP’s services, i.e., the same access to the same services that people without his
condition can obtain. See Schaw, 938 F.3d at 1269. Friedman alleges that without
an analog meter, he cannot have the same “full and equal enjoyment”, 42 U.S.C.A. §
12182(a), of CMP’s services made available to persons who do not have his medical
condition because if he uses a smart meter, he pays the standard rate but bears a
unique risk to his health. However, if he uses an analog meter, he has the same
physical experience and peace of mind as a person without his disability, but with an

added fee. Under this view, it is the plausible risk to Friedman’s health, not a
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probable physical toll, that makes a fee waiver “necessary” to afford him equal access
to CMP’s services.?

CMP also challenges the plausibility of Friedman’s claim that using a smart
meter would risk exacerbating his symptoms, in part because the word “may” is
insufficiently strong to allege a meaningful risk, and in part because, according to
CMP, the extant scientific evidence about RF emissions establishes that smart
meters do not plausibly pose such a risk. But on a motion to dismiss, I must view the
allegations in the light most favorable to Friedman as the non-moving party. See
Wilson, 744 F.3d at 7. The word “may” denotes a range of the frequency of possible
outcomes, from almost never to almost always, and every point in between.
Interpreting this allegation in the light most favorable to Friedman, it is sufficient to
state a plausible claim that using a smart meter would cause a risk to his health that
is significant enough to deprive him of “full and equal access” to CMP’s services.
Dudley v. Hannaford Bros. Co., 333 F.3d 299, 303 (1st Cir. 2003). Similarly, CMP’s
assertions regarding the conclusiveness of the science are better suited for summary
judgment. For reasons I discuss below, the PUC’s prior administrative
determinations are not preclusive on the issue presented here, and CMP has not
submitted any other records that conclusively settle this factual question at the

motion-to-dismiss stage.

3 For similar reasons, Friedman has stated a claim on an unlawful-surcharge theory. Taking
Friedman’s allegations as true, the opt-out program, as applied to Friedman, “in fact . . . discharges
[the] obligation imposed by the ADA” on CMP to provide equal services. Klingler, 433 F.3d at 1081.
CMP’s imposition of a fee for that program, at least as to Friedman, may be unlawful. See id. at 1080-
82.

8
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To prevail, Friedman must eventually prove his factual allegation that having
a smart meter installed at his home actually risks worsening his lymphoma’s
progression or symptoms. But at this point, he has sufficiently alleged that CMP’s
denial of his request for a fee waiver constitutes discrimination under the ADA,
Rehabilitation Act, and FHA.
B. Issue Preclusion

CMP also argues that Friedman’s claim that an analog meter is necessary to
accommodate his disability is barred by issue preclusion (i.e., collateral estoppel).4
CMP contends that the PUC’s 2014 determination, in the course of an administrative
proceeding in which Friedman participated, that smart meters are “safe” prevents
Friedman from asserting, in this litigation, that he cannot safely use a smart meter.

To determine whether a state administrative finding precludes a subsequent
judicial determination, courts will look to the following factors:

1) that both the prior and subsequent proceedings involved the same

issue of law or fact; 2) that the parties actually litigated the issue in the

prior proceeding; 3) that the prior proceeding actually resolved the issue

in a final and binding judgment; and 4) that its resolution of that issue
of law or fact was essential to its judgment.

Rios-Pinieiro v. United States, 713 F.3d 688, 692 (1st Cir. 2013) (internal quotation
marks omitted); accord Portland Water Dist. v. Town of Standish, 2008 ME 23, § 8,
940 A.2d 1097, 1100 (describing similar factors under Maine law).

In 2012, the Maine Law Court mandated that the PUC “determine whether

smart meters and their associated RF constitute a ‘credible threat’ to the health and

4 At the hearing on CMP’s motion to dismiss, CMP expressly disavowed that it is making an argument
based on claim preclusion.
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safety of CMP customers,” Friedman II, 2016 ME 19, 4 7, 132 A.3d at 186 (quoting
Friedman I, 2012 ME 90, 9 10, 48 A.3d at 800), pursuant to the PUC’s statutory
mandate to “ensure safe, reasonable and adequate service,” 35-A M.R.S.A. § 101
(West 2021); see Friedman I, 2012 ME 90, 9 10, 48 A.3d at 798-800. Between 2012
and 2014, the PUC duly “conducted a comprehensive investigation into the safety of
smart meters,” Friedman II, 2016 ME 19, 9 5, 132 A.3d at 185, and in 2014 it issued
an order finding that the Smart Meter Program “does not present a credible threat of
harm to the health and safety of CMP’s customers and . . . is, therefore, safe,” ECF
No. 11-5 at 23. In that 2014 order, the PUC did not address whether or how RF
exposure might interact with any particular medical condition, nor did it revisit its
2011 orders addressing the appropriateness of the opt-out fee. See Friedman II, 2016
ME 19, 9 17, 132 A.3d at 188. Instead, the question in that proceeding was whether
the Smart Meter Program was safe for CMP’s customers at large. This is reflected in
the conclusion arrived at in Friedman II that “[t]he [PUC] appropriately applied the
credible threat standard such that it evaluated what threat or hazard constitutes an
acceptably safe level of exposure, balancing the potential for harm against the
usefulness and pervasiveness of the technology at issue.” Id. at § 8, 132 A.3d at 186
(internal quotation marks omitted).

Collateral estoppel simply does not apply here. As I have explained, in order
to make out his discrimination claims, Friedman must demonstrate that he would
experience some adversity from using a smart meter, even if that difficulty is not a
demonstrable physical effect but simply the risk of one. Before the PUC, however,

the 1ssue of whether persons with particular medical or physical conditions might

10
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experience adverse health impacts from using smart meters was neither presented
nor resolved. In the 2011 opt-out orders, the question of safety was not resolved even
to the level of the PUC’s statutory mandate to ensure “safe” service. See Friedman I,
2012 ME 90, 9 10, 48 A.3d at 800. And the two Commissioners who rendered the
2014 decision finding smart meters “safe” for the general public explicitly disagreed
about whether it might be appropriate for CMP to waive the opt-out fee for customers
who submit a medical recommendation from a physician.

Friedman’s discrimination claims are not precluded by the PUC’s finding that
smart meters are safe.
C. FHA Disparate-Impact Claim

Finally, CMP argues that Friedman’s disparate-impact claim under the FHA
must fail because the PUC requires CMP to charge the opt-out fee.

Disparate-impact liability under the FHA does not mandate “the displacement
of valid governmental policies.” Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive
Communities Project, Inc., 576 U.S. 519, 540 (2015); see also Mass. Fair Hous. Ctr. v.
U.S. Dep’t of Hous. & Urban Dev., --- F. Supp. 3d ---, 2020 WL 6390143, at *1 (D.
Mass. Oct. 25, 2020) (“Unlike disparate treatment liability, which requires
discriminatory intent, disparate impact liability is based on the discriminatory
1impact of a policy or practice and the absence of an adequate justification.”). The
First Circuit has described the justification standard as the defendant’s need to show
“a legitimate and substantial goal of the measure in question.” Langlois v. Abington

Hous. Auth., 207 F.3d 43, 51 (1st Cir. 2000).

11
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The issue is complicated here because the parties have not framed the relevant
policy at issue—the opt-out fee generally, or CMP’s refusal to waive the fee—with
precision. But Friedman alleges a disparate-impact claim based, at least in part, on
CMP’s alleged “refusal to make [a] reasonable accommodation” by failing to grant a
fee waiver request. ECF No. 1 9 73. Additionally, taking Friedman’s factual
allegations as true, the Complaint suggests that CMP has a policy of categorically
denying opt-out fee waiver requests, even when those requests are based on a doctor’s
recommendation. Even if what CMP describes as “[t|he PUC’s preference for across-
the-board equity in ratemaking” is generally a valid justification for charging the opt-
out fee when customers do not offer a substantiated medical explanation, ECF No. 11
at 30, it is plausible that CMP’s policy of denying all opt-out fee waiver requests might
not be justified by the goals of that policy. And CMP has not submitted any evidence
that the PUC mandates such a categorical-denial policy; indeed, as I have discussed,
the PUC’s 2014 order left open the question of whether CMP should be required to
waive the opt-out fee under certain circumstances.

I therefore deny CMP’s motion to dismiss Friedman’s FHA claim at this stage.
However, this denial is without prejudice as to CMP’s assertion of a justification
defense.

IV. CONCLUSION
For the foregoing reasons, CMP’s Motion to Dismiss (ECF No. 11) is DENIED.
SO ORDERED. Dated: March 31, 2021

/s/ JON D. LEVY
CHIEF U.S. DISTRICT JUDGE

12
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
WILLIAM R. METALLO,
Plaintiff,
V. Case No: 6:14-cv-1975-0Orl-40KRS
ORLANDO UTILITIES COMMISSION,
DAN KIRBY, JOHN HUGH DYER, and
WAYNE R. ZIMMERMAN,

Defendants.

OMNIBUS ORDER

This cause comes before the Court on the following:

1. Defendants’ Motion to Dismiss and Alternative Motion for Summary Final
Judgment and Supporting Memorandum of Law (Doc. 14), filed
February 18, 2015;

2. Plaintiff's Response to Defendants’ Motion to Dismiss Plaintiff’'s Original
Complaint (Doc. 23), filed March 11, 2015;

3. Defendants’ Opposed Motion for Case Management Conference (Doc. 38),
filed August 4, 2015;

4. Plaintiffs Opposed Motion for Case Management Conference (Doc. 40),
filed August 10, 2015; and

5. Plaintiff’'s Motion for Sanctions (Doc. 41), filed August 10, 2015.
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BACKGROUND!?

Pro se Plaintiff, William R. Metallo, sues his utility company, Orlando Utilities
Commission (*OUC”), and its board members over fees OUC charges him for the use of
an analog electric meter. While it is not immediately clear from the Complaint, Metallo
apparently has electromagnetic hypersensitivity (‘EHS”), a condition which causes him to
experience adverse health effects when exposed to electromagnetic fields, such as those
emitted by electronic devices. (See Doc. 1, 117, 22).

On an unspecified date in 2014, OUC replaced the analog electric meter attached
to Metallo’s home with a new digital meter. (Id. 15).2 Metallo claims that this digital meter
caused him to suffer “many physical and emotional problems,” including:

[S]leepless nights, violent headaches, respiratory problems
and frequent sneezing, low frequen[cly humming and buzzing
noises that produced shrill ear ringing . . . distraction
concerning household functions, skin rashes, frequent power
outages that created inconveniences and clock re-settings,
lack of concentration, confusion and memory loss, insomnia,

and inability to return to sleep, dry skin . . . and violent ear
ringing that exacerbated his tinnitus condition.

(Id.). As a result, Metallo demanded that OUC remove the digital meter and return the
analog meter. (Id. T 23). Although OUC ultimately acquiesced, OUC charged Metallo a

one-time enroliment fee of $95 to replace the digital meter with the analog meter and

1 This account of the facts is taken from Plaintiff's Complaint (Doc. 1), the allegations of
which the Court must accept as true in considering Defendants’ motion to dismiss.
See Linder v. Portocarrero, 963 F.2d 332, 334 (11th Cir. 1992); Quality Foods de
Centro Am., S.A. v. Latin Am. Agribusiness Dev. Corp. S.A., 711 F.2d 989, 994 (11th
Cir. 1983).

2 Defendants reveal in their motion to dismiss that OUC has been upgrading its
infrastructure by replacing all analog meters with digital meters that can be read
remotely, thus allowing OUC to save money on labor, fuel, and reporting costs
associated with manually reading analog meters. (Doc. 14, p. 2).
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continues to charge him a recurring $13 monthly fee for opting out of OUC’s digital meter
program. (Id.). Metallo has paid and continues to pay these fees under protest. (Id.).
On November 26, 2014, Metallo initiated this lawsuit against OUC and its board
members by filing what appears on its face to be a one-count Complaint. (Doc. 1).
Metallo essentially claims that Defendants have discriminated against him as a qualified
individual with a disability under the Americans with Disabilities Act, 42 U.S.C. 8§ 12101-
12213, by charging him fees to opt out of OUC’s digital meter program. Defendants now

move to dismiss Metallo’'s Complaint, or in the alternative, for summary judgment.

(Doc. 14).
[l. DISCUSSION
A. Defendant’s Motion to Dismiss?3

1. Standard of Review
A motion to dismiss made pursuant to Federal Rule of Civil Procedure 12(b)(6)
tests the legal sufficiency of a plaintiff's complaint. In order to survive a motion to dismiss
made under Rule 12(b)(6), a complaint must “state a claim to relief that is plausible on its
face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim is plausible on its
face when the plaintiff alleges enough facts that “allow[] the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal,

556 U.S. 662, 678 (2009). Mere legal conclusions or recitation of the elements of a claim

3 Defendants invite the Court to treat its motion to dismiss as a motion for summary
judgment. (Doc. 14, p. 8). Federal Rule of Civil Procedure 12(d) requires a district
court to convert a Rule 12(b)(6) motion to dismiss to a Rule 56 motion for summary
judgment if the parties present, and the Court considers, matters outside of the
pleadings. In the instant case, the Court declines to venture beyond the four corners
of the Complaint and will limit its analysis solely to Rule 12(b)(6). See Jones v. Auto.
Ins. Co. of Hartford, Conn., 917 F.2d 1528, 1531-32 (11th Cir. 1990).
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are not enough. Twombly, 550 U.S. at 555. District courts must accept all well-pleaded
allegations within the complaint as true. Id. Courts must also view the complaint in the
light most favorable to the plaintiff and must resolve any doubts as to the sufficiency of
the complaint in the plaintiff's favor. Hunnings v. Texaco, Inc., 29 F.3d 1480, 1483 (11th
Cir. 1994).

The Court additionally has a duty to liberally construe a pro se plaintiff's complaint
and to afford greater leeway in alleging a claim than what is given to licensed attorneys.
Tennyson v. ASCAP, 477 F. App’x 608, 609-10 (11lth Cir. 2012) (per curiam).
Nevertheless, “a pro se party must follow the rules of procedure and evidence, and the
district court has no duty to act as [a pro se party’s] lawyer.” Id. at 610 (internal quotation
marks omitted); see also Porter v. Duval Cnty. Sch. Bd., 406 F. App’x 460, 462 (11th Cir.
2010) (per curiam). Further, a district court may not “rewrite an otherwise deficient
pleading in order to sustain an action.” GJR Invs., Inc. v. Cnty. of Escambia, Fla.,
132 F.3d 1359, 1369 (11th Cir. 1998), overruled on other grounds by Igbal, 556 U.S. 662
(2009).

2. Metallo States a Claim Under the ADA

Title Il of the ADA makes it unlawful for a public entity such as OUC to discriminate
against disabled persons in the provision of benefits, services, programs, or activities.
42 U.S.C. § 12132. To state a claim under Title Il, a plaintiff must establish three
elements: (1) he is a qualified individual with a disability, (2) he was excluded from
participation in or denied the benefits of the defendant’s services, programs, or activities,

and (3) such exclusion was because of his disability. Ass’n for Disabled Ams. v. City of
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Orlando, 153 F. Supp. 2d 1310, 1321 (M.D. Fla. 2001). Defendants challenge Metallo’s
Complaint for failing to sufficiently allege all three elements.

First, Defendants contend that Metallo is not a “qualified individual with a disability”
because EHS is not a recognized disability and, even if it were, Metallo’s allegations
regarding his EHS do not rise to the level of a disability under the ADA. Specifically,
Defendants state that Metallo only lists symptoms allegedly caused by EHS and nothing
more. (Doc. 14, pp. 9-11).

A person is a “qualified individual with a disability” under the ADA when he has a
disability and, with or without reasonable modifications, meets the essential eligibility
requirements for the receipt of services provided by a public entity. 42 U.S.C. § 12131(2).
With respect to the term “disability,” an individual is disabled when he has “a physical or
mental impairment that substantially limits one or more major life activities.” Id.
§ 12102(1)(A). Importantly, courts are to construe the term “disability” broadly in order to
afford the ADA its maximum reach. Id. 8 12102(4)(A). “Major life activities” include
seeing, hearing, sleeping, learning, reading, concentrating, thinking, and communicating.
Id. 8 12102(2)(A). A disability may “substantially limit” a major life activity when the
individual in question suffers “a significant restriction as to the condition, manner, or
duration under which [he] can perform [the] major life activity as compared to that of the
average person in the general population.” E.E.O.C. v. Am. Tool & Mold, Inc., 21 F. Supp.
3d 1268, 1274 (M.D. Fla. 2014).

While Metallo does not confirm that he has been diagnosed with EHS or that he
has received any sort of medical treatment for EHS, Metallo states that OUC’s digital

meter activated symptoms specifically associated with EHS, such as insomnia, “loud and
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violent ear ringing,” and a significant decrease in his ability to concentrate and remember.
(Doc. 1, 1 5). Because all of these issues involve substantial limitations to major life
activities and derive from some sort of physical or mental impairment, the Court can
reasonably infer that Metallo has a disability. To the extent Defendants challenge EHS
as an actual disability or whether Metallo in fact suffers from EHS, Defendants essentially
ask the Court to prematurely address the merits of the case. At this stage of the
proceedings, it is enough for Metallo to allege symptoms specifically linked to a mental or
physical condition that substantially limits his ability to perform at least one major life
activity, thereby placing Defendants on notice of his claims.

Second, Defendants assert that Metallo fails to allege sufficient facts showing that
he was excluded from participation in, or denied the benefits of, OUC’s services,
programs, or activities. Defendants point to the fact that OUC ultimately agreed to replace
Metallo’s digital meter with an analog meter and that Metallo continues to receive full
utility services from OUC to this day. (Doc. 14, p. 11). However, a public entity denies
the benefits of its services to a disabled person when it provides services that are not
equal to services provided to non-disabled persons. 28 C.F.R. § 35.130(b)(1)(ii). Metallo
alleges in his Complaint that OUC charges him additional fees and costs to receive the
same utility services as everyone else. (Doc. 1, § 23). From this, the Court can
reasonably infer that the more expensive utilities OUC provides to Metallo are not equal
to the less expensive utilities it provides to non-disabled persons and, therefore, that
Metallo has been denied the benefits of OUC'’s services.

Lastly, Defendants state that Metallo cannot show that any alleged discrimination

by OUC was because of Metallo’s disability. Defendants argue that the one-time $95
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enroliment fee and recurring $13 monthly fee for using an analog meter applies equally
to all customers who opt out of the digital meter upgrade, regardless of whether they are
disabled or not. As such, Defendants conclude that these surcharges are not imposed
because of a disability. (Doc. 14, pp. 11-12).

However, a public entity engages in discriminatory conduct when it “place[s] a
surcharge on a particular individual with a disability or any group of individuals with
disabilities to cover the costs of measures . . . that are required to provide that individual
or group with the nondiscriminatory treatment required by the [ADA].” 28 C.F.R.
8 35.130(f). Here, Metallo alleges that OUC charged him the $95 enroliment fee and
continues to charge him the recurring $13 monthly fee as surcharges for replacing the
digital meter at his home with an analog meter and for reading the analog meter each
month. (Doc. 1, 1Y 23-24). From this, the Court can reasonably infer that OUC has
placed impermissible surcharges on equipment and services that are required for OUC
to comply with Metallo’s ADA rights. As a result, Metallo has sufficiently alleged a
connection between OUC's fees and Metallo’s alleged disability.

Because Metallo has alleged sufficient factual material to show that he is a
gualified individual with a disability, that he was denied the benefits of OUC'’s services,
and that such exclusion was because of his disability, Defendants’ motion to dismiss will
be denied as to the ADA claim.

3. Metallo Fails to State a Claim Under 42 U.S.C. § 1983

Although Metallo does not directly enumerate a civil rights claim under § 1983, he

mentions 8 1983 in several places in both his Complaint and his response in opposition

to Defendants’ motion to dismiss. Defendants move to dismiss the Complaint for failing
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to state a claim under 8 1983 because Defendants contend that the ADA provides
adequate relief for Metallo’s claims. (Doc. 14, pp. 13-14).

It is true that a plaintiff may generally “bring a cause of action pursuant to section
1983 to remedy violations of both the federal constitution and federal statutes.” Holbrook
v. City of Alpharetta, Ga., 112 F.3d 1522, 1530 (11th Cir. 1997). One exception to this
rule, however, is where Congress has explicitly foreclosed enforcement of 8 1983 by
providing a comprehensive remedial framework. Id. at 1530-31. It is well-settled in the
Eleventh Circuit that the ADA precludes § 1983 claims where the conduct the plaintiff
complains of can be sufficiently remedied by the ADA. See id. Because Metallo’s claim
of disability discrimination is such a claim, he may not also proceed under § 1983.
Defendant’s motion to dismiss is therefore granted to the extent the Complaint alleges a
claim arising under § 1983.

4. Injunctive Relief

Finally, Defendants move to dismiss the Complaint to the extent it requests
injunctive relief. (Doc. 14, p. 15). However, injunctive relief is not a claim in and of itself
that is subject to scrutiny under Rule 12(b)(6), but rather a remedy that is available upon
a finding of liability. Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d 1117, 1127 (11th
Cir. 2005), cert. denied, 547 U.S. 1192 (2006); Transatlantic, LLC v. Humana, Inc., No.
8:13-CV-1925-T-17TBM, 2014 WL 5039667, at *9 (M.D. Fla. Sept. 30, 2014). For that
reason, Defendants’ motion to dismiss will be denied to the extent Defendants seek the

dismissal of Metallo’s request for injunctive relief as a potential remedy for his ADA claim.



Case 6:14-cv-01975-PGB-KRS Document 45 Filed 09/01/15 Page 9 of 11 Welq575

B. Metallo’s Motion for Sanctions

Metallo moves the Court to impose sanctions against Defendants’ attorneys for a
number of reasons, the most pertinent of which are that counsel for Defendants have
submitted frivolous motions to the Court and have objected and refuse to respond to
certain discovery requests. Upon review of the papers Defendants have filed in this case,
the Court finds no conduct worthy of sanctions. It appears that counsel has at all times
conducted themselves in a professional manner and have engaged with Metallo in a good
faith effort to address discovery disputes and settlement efforts. Moreover, a party to
litigation is entitled to object and refuse to respond to a discovery request as long as the
party has a good faith basis for doing so. To the extent Metallo opposes a particular
objection, he should file a motion to compel the discovery he seeks and explain why his
discovery request is relevant to his ADA claim. The Court will then determine whether
Defendants’ objection is valid or not. Otherwise, there is no reason to sanction a party
simply for objecting to discovery.

On this point, the Court takes this opportunity to caution Metallo that filing a motion
for sanctions is a serious matter that should be reserved only for the most egregious, bad
faith, or vexatious misconduct. Simply because a party disagrees with another party
during the course of litigation is nowhere near sufficient to rise to the level of sanctionable
conduct. Further, although Metallo proceeds in this matter pro se, he is expected to
conduct himself in the same courteous and good faith manner as his opponents. Should
Metallo wish to file a motion for sanctions in the future, he should consider whether the
conduct he takes issue with truly rises to the level of misconduct contemplated by Federal

Rule of Civil Procedure 11. Metallo’'s motion for sanctions will be denied.



Case 6:14-cv-01975-PGB-KRS Document 45 Filed 09/01/15 Page 10 of 11Age1 786

C. The Parties’ Motions for Case Management Conference
Defendants ask the Court to conduct a pretrial conference in order to address the
scope of discovery in this case, as Plaintiff has propounded seventy-six interrogatories,
121 requests for admissions, and 180 requests for production on Defendants, many of
which Defendants contend are duplicative, harassing, or wholly irrelevant to this lawsuit.
As the number of interrogatories propounded is clearly beyond what is permitted by the
Court’'s Case Management and Scheduling Order and the number of requests for
admissions and for production is likely excessive, the Court agrees that it would be
prudent to conduct a pretrial conference in this case. Metallo also requests a pretrial
conference, but only after Defendants have responded to all of his discovery requests.
Defendants’ motion will be granted and this case will be referred to the assigned
Magistrate Judge to schedule a pretrial conference. Metallo’s motion will be denied.
1. CONCLUSION
For the aforementioned reasons, it is ORDERED AND ADJUDGED:
1. Defendants’ Motion to Dismiss and Alternative Motion for Summary Final
Judgment and Supporting Memorandum of Law (Doc. 14) is GRANTED IN
PART and DENIED IN PART as follows:
a. Defendants’ motion is GRANTED to the extent Defendants move to
dismiss the Complaint for failing to state a claim under 42 U.S.C.
8 1983. Plaintiff's § 1983 claim is DISMISSED WITH PREJUDICE.
b. Defendants’ motion is otherwise DENIED.
2. Defendants shall answer Plaintiff's Complaint within fourteen (14) days of

this Order.

10
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3. Defendants’ Opposed Motion for Case Management Conference (Doc. 38)
is GRANTED. This case is REFERRED to the Magistrate Judge to conduct
a pretrial conference and to enter any order necessary to accomplish the
purposes of Federal Rule of Civil Procedure 16. The parties shall attend
the pretrial conference at the Magistrate Judge’s direction.

4. Plaintiff's Opposed Motion for Case Management Conference (Doc. 40) is
DENIED.

5. Plaintiff's Motion for Sanctions (Doc. 41) is DENIED.

DONE AND ORDERED in Orlando, Florida on September 1, 2015.

C—/
PAUL G.
UNITED STATE

7

ISTRICT JUDGE

Copies furnished to:
The Honorable Magistrate Judge

Counsel of Record
Pro se Plaintiff
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