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I. INTRODUCTION AND OVERVIEW 

Maria Povacz (“Mrs. Povacz”) and Laura Sunstein Murphy (“Mrs. 

Murphy”) collectively, (“Consumers”) are individual electricity consumers 

receiving electricity distribution services from PECO Energy Company (“PECO”). 

Consumers are hypersensitive to emissions of radiofrequency electromagnetic 

energy (“EMF/RF”).  They suffer from, among other things, electromagnetic 

hypersensitivity syndrome or (“EHS”). In 2012 and 2015, Consumers filed formal 

complaints with the Public Utility Commission (the “Commission”) to prevent 

installation of PECO’s wireless “smart meters” (“Smart Meter”) or (“PECO’s 

Smart Meter”).  The Commission dismissed their complaints holding, among other 

things, “Act 129”1 did not permit an “opt-out” from PECO’s forced smart meter 

installation. They now respond to new issues raised by the Commission and 

PECO’s Second Briefs. 

1	Act of Oct. 15, 2008, P.L. 1592, No. 129, §2807(f)(2)	
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II. STATEMENT OF JURISIDICTION

This Court has jurisdiction over this action pursuant to 42 Pa.C.S. §724 and

subject matter jurisdiction pursuant to Daly v. Sch. Dist. of Darby Tp., 252 A.2d 

638, 640 (Pa. 1969); Werner v. Plater-Zyberk, 799 A.2d 776, 787 (Pa. Super. 

2002).  
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III. ARGUMENT

A.  THE COMMISSION’S AND PECO’S ARGUMENTS THAT ACT 129 
MANDATES FORCED SMART METER INSTALLATION 
CONTINUE TO VIOLATE THE STATUTORY CONSTRUCTION 
ACT. 

This is a simple case.  However, in their reply briefs, the Commission and 

PECO perform statutory construction gymnastics as they jump from one section of 

Act 129 to another in a futile attempt to create a mandate where none exists.  They  

continually argue Act 129 mandates forced installation of smart meters for every 

consumer, including those with medical sensitivities. The Commission and 

PECO’s exercise is an attempt to complicate an otherwise simple issue to persuade 

this Honorable Court to subcontract its “interpretive enterprise” as a means of 

“cosigning or offloading” to the Commission “the power to tell [the Court] what 

[Act 129 means]. Snyder Bros., Inc. v. Pa. P.U.C., 198 A.3d 1056, 1082-83 (Pa. 

2018) (Wecht, J. concurring).   

To be sure, administrative agencies are due deference in certain instances; 

however, "the meaning of a statute is essentially a question of law for the court." 

Phila. Suburban Corp. v. Cmwlth., Bd. of Fin. & Revenue, 635 A.2d 116, 118 (Pa. 

1993) (quoting Girard Sch. Dist. v. Pittenger, 392 A.2d 261, 263 (Pa. 1978) ). 
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1.  Act 129 Provisions Do Not Provide A Blanket Authorization For 
Forced Smart Meter Deployment 

 
To support their position that Act 129 mandates forced smart meter 

installation, the Commission and PECO underpin their arguments with an 

interpretation of Section 2807(f)(2) which disregards the express words of the 

enactment and violates at least two provisions of the Statutory Construction Act. 

Section 1921, in pertinent part, provides: “Every statute shall be construed, if 

possible, to give effect to all its provisions.” 1 Pa.C.S. §1921. Section 1922(2) 

states: “…the General Assembly intends the entire statute to be effective and 

certain.” 1 Pa.C.S. §1922. As detailed thoroughly in Section A-1 and A-2 of 

Consumers’ Principal Brief, the construction the Commission and PECO advocate 

is impossible to achieve unless multiple words are eviscerated. Their construction 

violates the express rules of the Statutory Construction Act, and is thus, untenable. 

2.  The Commission Articulates No Express Statutory Language To 
Support Interpreting Act 129’s “Depreciation” Language To 
Mean Forced “Deployment” Of Smart Meter Installation 

 
 Consumers have consistently argued Act 129 is unambiguous.  As such, “in 

seeking the General Assembly’s intent, [the Court’s] inquiry begins and ends with 

the plain language of the statute if that statute is unambiguous.” Mohamed v. 

Commonwealth, Dep’t of Transp., Bureau of Motor Vehicles, 40 A.3d 1186, 1193 

(Pa. 2012).  As detailed thoroughly in Section A-1 and A-2 of Consumers’ 

Principal Brief, Consumers submit Act 129’s language is clear and unambiguous.  
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Neither the Commission, nor PECO, identify any express Act 129 language 

supporting their position the General Assembly really meant to define 

“Depreciation” as meaning “Deployment.”  

 
3. PECO’s Old Meters Are Not Defined As Smart Meters Under 

Act 129; Therefore, The Commission’s Insistence That Prior 
Legislative History Supports Its and PECO’s “Depreciation 
Really Means “Deployment” Argument Must Fail. 

 
PECO argues: 

“Consumers and amicus curiae Zimmerman dispute the PUC’s 
interpretation and contend that the ”depreciation schedule in Section 
2807(f)(2)(iii) applies to the depreciation of smart meters. These 
contentions distort the plain language of that section….”  
 
PECO’s Second Brief at 24.  In the instant matter, Consumers submit Act 

129’s definition of what constitutes “smart meter technology” invalidates the 

Commission and PECO’s argument that somehow the General Assembly intended 

the depreciation language contained in Section 2807(f)(iii) to mean a mandatory 

“deployment” period for PECO’s new smart meters.  

Consumers submit the “depreciation” period in Section 2807(f)(2)(iii) 

creates no authority for the forced smart meter “deployment” sought by PECO and 

the Commission. Instead, this statutory section instructs the Commission to put the 

electric distribution company’s (“EDCs”) smart meter technology on a fifteen 

(15) year at a maximum depreciation schedule.  

Act 129 requires EDCs to file Smart Meter technology procurement 
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and installation plans with the Commission for approval.  Section 2807 

(f)(2) provides:  

(f) Smart Meter technology and time of use rates.  
. . . .   

 (2) Electric distribution companies shall furnish Smart 
Meter technology as follows:  
 

(i) Upon request from a customer that agrees to pay 
the cost of the Smart Meter at the time of the 
request. 

 
(ii) In new building construction. 
 
(iii) In accordance with a depreciation schedule not to 

exceed 15 years. 
 
 66 Pa.C.S. §2807(f). (emphasis added) 
 

It is clear the General Assembly intended this entire subsection to 

apply to Smart Meter Technology, as the subsection is so entitled, and the 

term later defined in Section 2807(g) as follows: 

(g) Definition.--As used in this section, the term "smart meter 
technology" means technology, including metering technology 
and network communications technology capable of 
bidirectional communication, that records electricity usage on 
at least an hourly basis, including related electric distribution 
system upgrades to enable the technology. The technology shall 
provide customers with direct access to and use of price and 
consumption information. The technology shall also: (1) 
Directly provide customers with information on their hourly 
consumption. …... 
 
In addition, the Commission affirmed Act 129 “requires that any 

smart meter technology utilized have bidirectional or two-way 
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communication technology.”  Murphy v. PECO Energy Company, Docket 

C-2015-2475726 (Initial Decision), (February 21, 2018) at 21 (citing 66 

Pa.C.S. §2807(g)).  “PECO agrees Sections 2807(f) and [2807](g) must be 

examined and construed together.” PECO’s Second Brief, at 38 

PECO’s old legacy AMR meters provide only “one-way” transmission and 

communication. “There is no way to communicate to the meter.”  See, Kreider v. 

PECO Energy Co., Docket No. C-2015-2469655 (Glenn Pritchard Testimony) 

(March 7, 2016) (JA005986-JA005995) Attached as A012-A021.  In addition, PECO’s 

old legacy meters deliver only “daily information, not hourly.”  See, Glenn Pritchard 

Testimony, at 949. (JA001208) A022-A154.2 The General Assembly excluded PECO’s 

legacy meters from Act 129’s “smart meter technology ” definition because smart 

technology required a device be capable of providing “two-way” communication, 

and hourly, not daily information concerning consumer use. 

The Commission argues further: 

”[t]he 15-year "depreciation schedule" described in 
Section 2807(f)(2)(iii) refers not to the maximum service 
life of smart meters as proposed by Povacz and Murphy, 
and the Zimmerman amicus brief. Rather, it establishes a 
cap on the service life of the existing legacy meters to be 

2 Mr. Pritchard also explained PECO’s Smart Meters transmit consumer usage 
information “once every 30 seconds.”  While admittedly not raised before the 
Commonwealth Court, Consumers argue PECO’s detailed collection of electrical 
use information is a warrantless search is unconstitutional. See, Commonwealth v. 
Lavelle, No. 25 WAP 2019 A.3d 112 (Pa. 2020). See also, Consumers’ Principal 
Brief, Section C-1 and C-2 at 38. 
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replaced by smart meters, which is consistent with the 
legislative history of Act 129 and should be upheld.” 
Commission’s Second Brief at 17. 
 

The Commission points only to its Smart Meter Implementation Order3 to support 

its position the General Assembly intended Section 2807(f), the section entitled 

“Smart Meter Technology,” to apply only to existing non-smart meters.   In 

support of its generous interpretation, it references no relevant legislative history 

and no final express Act 129 language.  Additionally, the Commission and PECO 

replace the antecedent “smart meter technology” pertaining to subsection 2807 

(f)(2)(i) and (ii) with a non-existent antecedent of their own choosing for 2807 

(f)(2)(iii): “legacy meters.”  

Act 129’s clear statutory language affords the Court no safe path to walk the 

dangerous interpretive road the Commission and PECO entice it to travel.  Courts 

“cannot ignore the text of the statute in pursuit of its spirit." Shapiro v. Golden 

Gate Nat'l Senior Care LLC., 194 A.3d 1010 (2018) (citing 1 Pa.C.S. §1921 ). 

“Thus, despite what may be an interpretation that advances the policy 

considerations [underlying] enactment of a statute, courts are constrained to adhere 

to the plain language of a statute and interpret the law in accordance therewith. It is 

not the role of the judiciary to divine the intentions of the General Assembly when 

																																																								
3 Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order 
June 24, 2009) (Smart Meter Implementation Order). 
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the text of the statute is unambiguous.” Snyder, supra. (Mundy, J. dissenting) 

(citing Office of Governor v. Donahue , 98 A.3d 1223, 1240 (Pa. 2014)).  

 Heroics aside, there is simply no rational basis within the four corners of Act 

129’s language to support the Commission’s interpretation.  The language is clear. 

Courts construing statutes must adhere to the statute as written, and likewise 

be mindful of what is not written. Commonwealth v. Giulian, 141 A.3d 1262, 1268 

(Pa. 2016). The legislature did not draft the definition of depreciation to mean 

‘deployment’ despite the Commission's and PECO’s interpretation to the contrary. 

Rather, it defined depreciation as applying to “smart meter technology” which 

PECO’s legacy meters are not. Consumers submit the “depreciation” period creates 

no authority for the universal “deployment” sought by PECO and the Commission. 

Instead, this statutory section instructs the Commission to put the EDCs’ smart 

meter technology on a maximum fifteen (15) year depreciation and replacement 

schedule once deployed.  

4. Depreciation Does Not Mean Deployment 
 

Next PECO takes aim at the interpretation of Section 2807(f)(2)(iii) 

advocated by Consumers and argue: 

“If Section 2807(f)(2)(iii) establishes the “depreciation schedule” for 
smart meters, then Section 2807(f)(7)’s grant of authority to determine 
reasonable and prudent “annual depreciation” over the “life” of smart 
meters is superfluous.” 
 

PECO’s Second Brief at 27.  Consumers disagree. Section 2807(f)(7) provides: 
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An electric distribution company may recover reasonable and 
prudent costs of providing smart meter technology under 
paragraph (2) (ii) and (iii), as determined by the commission. 
This paragraph includes annual depreciation and capital costs 
over the life of the smart meter technology and the cost of any 
system upgrades that the electric distribution company may 
require to enable the use of the smart meter technology which 
are incurred after the effective date of this paragraph, less 
operating and capital cost savings realized by the electric 
distribution company from the installation and use of the smart 
meter technology.  

 
Id. Section 1932 of the Statutory Construction Act states: 
 

Statutes in pari materia. 
 

(a) Meaning.--Statutes or parts of statutes are in pari 
materia when they relate to the same persons or 
things or to the same class of persons or things. 

 
(b)  Construction.--Statutes in pari materia shall be 
construed together, if possible, as one statute. 

 
1 Pa.C.S. §1932. Sections 2807(f)(2)(iii) and 2807(f)(7) are both part of Act 129, 

and the Public Utility Code, 66 Pa.C.S. §101, et seq. They both relate to the same 

things, regulation of EDCs and the provision of electricity. Under the Statutory 

Construction Act, they are in pari materia, and the General Assembly has directed 

they be construed together and, if possible, as one statute. While similar, the 

sections differ, but are readily harmonized.  

Section 2807(f)(2)(iii) sets the depreciation schedule at a maximum fifteen 

(15) years, the maximum number of years over which the cost of a smart meter is 

to be recovered from utility customers and retired from service and replaced. 
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Section 2807(f)(7) then specifies which costs can be recovered. 2807(f)(7) permits 

the EDC, subject to the Commission’s determination, to recover reasonable and 

prudent costs of providing smart meter technology to existing customers, and to 

new construction. Thus, they can recover things like: “annual depreciation 

amount, capital costs over the life of smart meter technology, cost of system 

upgrades required after the legal authorization for smart meters became effective, 

less certain operating and capital costs.” The General Assembly, through 2807(f) 

(7), simply authorized the EDCs to recover more than just the cost of the smart 

meters supplied to customers by also prescribing recovery of related system 

upgrade costs. There is nothing superfluous about this legislative framework under 

Consumers’ Act 129 interpretation.    

PECO argues further “both the OCA and the PUC understood that the 

fifteen-year “depreciation schedule” was coextensive with the deadline for 

universal deployment of smart meters” to support its argument “depreciation” 

really means “deployment.”  Consumers respectfully argue the fact that the 

Commission successfully persuaded the Office of Consumer Advocate to accept 

the Commission’s erroneous Act 129’s interpretation does not overcome the lack 

of legislative authority supporting the Commission’s interpretation.   

“While this Court has never expressly adopted the federal Chevron 

approach, we have recognized that ‘[t]he Chevron approach to such cases at the 
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federal level, however, is indistinguishable from our own approach to agency 

interpretations of Commonwealth statutes.’” Crown Castle NG E. LLC v. Pa. Pub. 

Util. Comm'n, 234 A.3d 665, 679 n.11 (Pa. 2020).	Consumers submit the Court 

must disregard the Commission’s Act 129 interpretation as it is unsupported by the 

clear language of the statute, is plainly erroneous and entitled to no deference. 

5.  PECO and the Commission’s Policy Concerns Should Not 
Override Clear Legislative Intent 

 
Ignoring Act 129’s clear and unambiguous language, the Commission and 

PECO set their sights on Consumers’ argument that Act 129 provides no basis for 

a mandatory smart meter installation by arguing such a conclusion would be bad 

public policy.  PECO fires off: 

There is no textual basis to support an interpretation of 
Section 2807(f)(2) that imposes the “shall furnish” mandate 
on subsection (ii) but not (iii). …. There is no basis in logic 
or the statutory text for such disparate treatment of similarly 
situated customers. 

 
PECO Second Brief at 26.   
 

Consumers understand PECO’s frustration; however, the rationale 

underlying such a policy is not for this Court to second-guess.  “This Court has 

repeatedly confronted the formless face of public policy. Wary of its vague nature, 

[the Court has] adopted a circumspect posture: 

Public policy is to be ascertained by reference to the laws and legal 
precedents and not from general considerations of supposed public 
interest….” 
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Eichelman v. Nationwide Ins. Co., 711 A.2d 1006, 1008 (Pa. 1998). 

In addition, it is a legislative function to establish policy, and a judicial 

function to find and then apply that policy, subject always to constitutional 

limitations. Program Admin. Servs., Inc. v. Dauphin Cty. Gen. Auth., 928 A.2d 

1013, 1017-18 (Pa. 2007). 

The General Assembly might have envisioned a sense of resulting inequity 

and guilt in forcing customers to accept and pay for meters they did not want. Such 

inequity and guilt would not be present in the case of new construction where the 

consumer was not yet present.  Such grandfathering clauses are not uncommon in a 

legislative framework. These reasonable rationales, in addition to some of the 

legislative floor remarks, help explain why the General Assembly passed the 

limiting language.  

Moreover, the Commission argues [c]onsumers attempt to downplay the 

burden Povacz would place on all EDCs to accommodate customers seeking to 

avoid RF emissions.” Commission’s Second Brief at 42.  

Consumers address Appellants’ policy issues in Section B-2 of their 

Principal Brief and will not reiterate those arguments here.  Consumers simply 

note the Commission and PECO could have avoided the runaway train of potential 

consequences they now threaten had they reasonably sought judicial guidance as to 

whether their actions were lawful.  Instead, they ignored the mounting claims of 
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harm from disabled consumers indicating their actions were indeed, unlawful.   

 
6. A Review of Legislative Intent, Including Statements of Individual 

Legislators, Is Appropriate If The Statutory Language Is 
Ambiguous 
 

 The Commission and PECO also challenge the use of legislative history 

reflected in floor proceedings to ascertain legislative intent. Contrary to the versions 

of House Bill 2200 which document the “gut and replace” amendments deleting the 

smart meter mandate language from the bill, PECO asserts the language changes 

reflected different dynamics in the background. For example, PECO asserts that: 

“[c]omments by two Senators who, on balance, supported Act 129 
but would have preferred that the installation of smart meters to  
replace existing meters should be voluntary at the discretion of  
customers. Those Senators’ individual preferences are not reflected 
in the text of Act 129 that all members voted on and that passed  
both chambers.” 
 

Id. at 34. PECO’s apparent attempt to provide “information” pertaining to the 

thoughts of individual legislators, from whatever source, including their intent, and 

voting preferences, must be rejected. In addition to lacking a credible basis for such 

speculative mental “information” or method to check the validity of such 

information, it is simply not one of the sources authorized by the Statutory 

Construction Act to use to ascertain legislative intent. 

Consumers agree legislative intent should be ascertained only from the clear 

and unambiguous words of a statute.  However, while this Court is reluctant to 
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consider statements of individual legislators in determining legislative intent, it has 

done so in several instances.  

 In 2013, in Robinson Twp. v. Comm., 83 A.3d 901 (Pa. 2018), this Court 

considered a citizens’ challenge to the constitutionality of the Pennsylvania Oil and 

Gas Act, 58 Pa.C.S. §§2301-3504. See also, Snyder Bros., Inc. v. Pa. P.U.C., 198 

A.3d 1056 (Pa. 2018).  The Act began as House Bill 958 in the 1970 Session. To 

ascertain the legislative intent, this Court reviewed the House of Representatives 

floor proceedings. In fact, this Court made several references to specific pages of the 

Legislative Journal—House to cite references offered into the record. For example, 

the court cited: “The statement offered in the General Assembly in support of the 

amendment explained the distinction between the roles of proprietor and trustee in 

these terms:  

Under the proprietary theory, government deals at arms['] 
length with its citizens, measuring its gains by the balance 
sheet profits and appreciation it realizes from its resources 
operations. Under the trust theory, it deals with its citizens 
as a fiduciary, measuring its successes by the benefits it 
bestows upon all its citizens in their utilization of natural 
resources under law. 1970 Pa. Legislative Journal-House at 
2273. 

 
83 A.3d at 956.  Another legislative history reference is found in the following 

reference to the environmental clause:  

“The legislative history of the amendment supports this 
plain interpretation. In its original draft, the second clause 
of the proposed Environmental Rights Amendment 
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included an enumeration of the public natural resources to 
be protected. The resources named were "the air, waters, 
fish, wildlife, and the public lands and property of the 
Commonwealth . . . ." But, after members of the General 
Assembly expressed disquietude that the enumeration of 
resources would be interpreted "to limit, rather than 
expand, [the] basic concept" of public natural resources, 
Section 27 was amended and subsequently adopted in its 
existing, unrestricted, form. The drafters seemingly 
signaled an intent that the concept of public natural 
resources would be flexible to capture the full array of 
resources implicating the public interest, as these may be 
defined by statute or at common law. See 1970 Pa. 
Legislative Journal-House at 2271-75.” 

 
83 A.3d at 957.  

In the instant action, the Legislative Journal-Senate contained remarks by two 

key Senators, the Majority Chairman, and the Minority Chairman of the committee 

which amended House Bill 2200 in the Senate. Those remarks were devoid of 

partisan political responses. They agreed to the actions taken and the purposes of 

such actions. The agreement of the Majority and the Minority Chairs of the 

committee was tantamount to an informal verbal committee report intended to 

provide information to the Senators who were on the verge of voting on final 

passage of the bill. Their explanations regarding the removal of the statewide 

mandate for smart meter deployment could not have been clearer. The mandate was 

intentionally removed, and the bill’s text passed by the Senate reflected that 

removal. In the past, the Legislative History has been utilized and proven helpful to 

this Court in ascertaining legislative intent. Consumers submit it is helpful and 
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pertinent in this action and indisputably shows Act 129 contains no forced smart 

meter deployment. 

7. The Commission’s Argument Section 2807(f)(5) Supports A 
Smart Meter Statewide Mandate Must Fail 

 
The Commission jumps to Section 2807(f)(5) to bootstrap its argument 

Section 2807(f)(2)(iii) supports a forced smart meter installation. Commission’s 

Second Brief at 18-19. Section 2807(f)(5) states, in pertinent part:  

The default service provider shall offer time of use rates and  
real time price plans to all customers that have been 
provided with smart meter technology under paragraph 
2(iii). (Italics added). 

  
Section 2807(f)(5).  Consumers submit Section 2807(f)(5)'s reference to “all 

consumers who have been provided smart meters under (f)(2)(iii)” is intrinsically 

limited. The section doesn't apply to “all consumers” but rather to the subset of 

consumers who have been provided smart meters under (f)(2)(iii). That subset 

consists of those customers who request smart meters, and in new construction. 

Section 2807(f)(5) refers to all customers in (iii), including all customers who have 

received a smart meter, as defined by Section 2807(g). Those differing statements 

describe the same group, namely smart meter recipients.  The corollary is that the 

customers who received no smart meters, such as customers who did not request a 

smart meter and agree to pay for it, are not covered by either Section 2807(f)(2)(iii) 

or 2807(f)(5).  
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B. NEITHER AMICI NOR CONSUMERS’ ISSUES ARE 
PRECLUDED AS THEY RAISE QUESTIONS OF SUBJECT 
MATTER JURISDICTION.  

The Commission and PECO seek preclusion of various arguments under 

Rule 1513(a) of the Pennsylvania Rules of Appellate Procedure. Pa. R.A.P 

§1513(a). Consumers submit Appellants seek to strike relevant information from

the Court’s review simply because it is not helpful to their cause.  As will be 

discussed below, the procedural posture of this case, combined with the long-

standing preference for allowing to Amicus Curiae to inform the Court’s decision 

with a wider lens than the parties have focused, permits the Court to review the 

information Appellants seek stricken. 

1. Amici Curiae’s4 Argument the Commission’s Act 129
Interpretation Conflicts With Federal Anti-Discrimination
Laws Is Properly Raised As To Subject Matter Jurisdiction.

In Pennsylvania, an interested party, also known as an “amicus 

curiae,” is welcome to participate in proceedings properly before its appellate 

courts. Pa. R.A.P. 531. As a “friend of the court,” an amicus curiae will be 

permitted to enjoy the festivities of the proceedings as long as it abides by 

Rule 531 and refrains from burdening its host with issues not properly before 

4 Amici Curiae include Building Biology Institute (“BBI”), Children’s Health Defense Fund 
(“CHD”), Friends of Merrymeeting Bay, The Jennings Family (Michael, Susan and McKenzie 
Jennings, “The Jennings Family”), Drs. Lawrence and Alexia McKnight (“McKnights”) and V. 
Wes Zimmerman.	
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the Court. Id.; See, Alliance Home of Carlisle, Pa v. Board of Assessment 

Appeals, 919 A.2d 206, 221 n.8 (Pa. 2007).  

In the instant matter, Amici raise questions of federal preemption pursuant to 

The Fair Housing Act (“FHA”),5 Americans with Disabilities Act (“ADA”)6, and 

Section 504 of the Rehabilitation Act of 1973 (“Rehabilitation Act”)7 which strike 

at the heart of this Court’s subject matter jurisdiction and cannot be waived on 

procedural grounds. Werner v. Plater-Zyberk, 799 A.2d 776, 787 (Pa. Super. 

2002). 

Under the Supremacy Clause, federal law is "the supreme Law of the land" 

and any conflicts between federal and state laws must be resolved in favor of 

federal law. Burgstahler v. AcroMed Corp., 670 A.2d 658, 663-64 (Pa. Super. 

1995). It is therefore presumed the General Assembly did not intend Act 129 be 

invalidated, or rendered impossible of execution, due to its conflict with federal 

anti-discrimination laws. See Commonwealth v. Jemison, 98 A.3d 1254, 1257 (Pa. 

2014) ("Pursuant to the Supremacy Clause of the United States Constitution ... this 

Court, like all state courts, is bound by decisions of the U.S. Supreme Court with 

respect to the federal Constitution and federal substantive law.") Furthermore, 

federal anti-discrimination law would have informed what the General Assembly 

																																																								
5 42 U.S.C. §3601, et seq. 
6 42 U.S.C. §12101, et seq. 
7 Rehabilitation Act of 1973 as Amended, 29 U.S.C. § 701 et seq.	



20	
	

intended as "unreasonable." See 1 Pa.C.S. § 1922. 

Amici argue Congress’ intent to eradicate disability discrimination is clearly 

evidenced in its federal anti-discrimination laws, and Act 129 must be interpreted 

considering these long-standing laws.  To the extent the Commission’s Act 129 

interpretation violates, or conflicts with, these anti-discriminations laws, its 

interpretation is unreasonable under 1 Pa.C.S. § 1922 and must be invalidated.  

Since federal preemption is an issue of subject matter jurisdiction, it may be 

raised at any time, by the parties, or by this Court sua sponte. e.g., Daly v. Sch. 

Dist. of Darby Tp., 252 A.2d 638, 640 (Pa. 1969); Werner v. Plater-Zyberk, 799 

A.2d 776, 787 (Pa. Super. 2002).   

Consumers respectfully request the Court address this important issue due to 

the pending stayed consumer cases where this issue has been specifically raised by 

various consumers. Resolving the issue now favors judicial economy. 

2. Amici’s “Evidence” Supports Their Preemption Arguments 
And Is Relevant To the Subject Matter Jurisdiction Issue. 

 
Appellants object to Amici’s “evidence” and argue the Court should preclude 

it.  Amici are valuable members of the judicial process as they typically bring 

courts’ attention to angles or issues broader than the parties’ narrow focus. 

Moreover, Amici can and routinely do present extra-record “evidence.” The 

simplest example is the statement of interest, where Amici explain why they are 

interested in the case. All of that is new evidence too, but it is a mandatory part of 
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the brief, so it is clearly allowed.  More Amici CHD/BBI’s brief raises serious 

public health that are appropriate for this Court’s review under its extraordinary 

jurisdictional powers. See, Amici CHD/BBI’s Brief, Statement of Interest at 1-3. 

In addition, there are more than 80 cases currently stayed in the 

Commonwealth Court and pending at the Commission awaiting this Court’s ruling 

on Consumers’ appeal.  Many of the cases like the Amici The Jennings Family and 

Amici McKnights involve clearer cases of disability symptom exacerbation and 

harm from smart meters than Consumers’ cases.  The documentation presented by 

Amici merely underscores evidence already presented by Consumers’ namely, the 

EMF symptoms from which they suffer are real, are recognized as a disability 

under federal statutes, and devices like PECO’s smart meters exacerbate their 

symptoms.  The Court’s full consideration and resolution of the issues presented, 

given the complex procedural posture of this matter, will ensure both judicial and 

administrative efficiency as well as fairness to the many litigants, precluded from 

presenting their own evidence, but who will be faced with precedent flowing from 

this Court’s ruling.  

3. The Commission’s Handling of Valid Medical Certificates
Pursuant to Its Act 129 Interpretation Is Relevant to
Subject Matter Jurisdiction.

The Commission and PECO argue Consumers never raised the medical 

certificate issue under the Commission’s regulations at 52 Pa.C.S §56.111-56.118 
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and have therefore waived their rights to raise the issues now. 

 In the instant matter, whether a consumer is disabled and thus entitled to a 

reasonable accommodation is an inquiry which must be satisfied before a federal 

preemption discussion of otherwise valid state law.  As such, whether and to what 

extent, the Commission or PECO was provided notice of the consumers’ 

disabilities is crucial to the Court’s determination of subject matter jurisdiction.  

Consumers, like many other stayed consumers, presented PECO and the 

Commission with valid medical certificates when PECO threatened service 

termination.  Consumers appearing pro se attached letters to their pleadings 

indicating they had notified PECO of their valid medical certificates. See, Murphy 

v. PECO Energy Company, Docket C-2015-2475726 (Initial Decision), (February

21, 2018).  (“Murphy”).  Ms. Murphy stated: 

“I have requested to opt out of getting a new Smart Meter installed in 
my home because I am disabled.  And my health would be further 
impaired by installation of a Smart Meter.  PECO representatives I 
have spoken to about my disabilities and PECO’s legal team including 
Shawane L. Lee, Esquire, Counsel for PECO Energy Company, have 
consistently refused to grant me reasonable accommodations under 
the ADA, insisting that PECO will shut off my electricity if I don’t 
permit PECO to install a Smart Meter, no matter what the health risks 
to me of the Smart Meter, and no matter what the health risks to me of 
having no electricity, and no matter what my fragile health condition 
is.  I reaffirm here some of my disabilities.  ….  PECO should have, 
sua sponte, upon learning of my disabilities, offered me the 
reasonable accommodation I requested.  Instead, PECO badgered me, 
threatened me with cutting off my right to receive electricity in my 
home, and refused to grant me reasonable accommodations, even 
going so far as to allege that I have no rights to electricity at all, given 
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my disabilities.  PECO offered me, an elderly disabled adult, who 
always paid her bills on time, not even as much accommodation as it 
offers to those who do not pay their bills.  Id. (JA006006-
JA006012). Attached as Appendix A at 001-011. (A001-011)

Consumers’ medical certificates were ignored by the Commission and 

PECO.8  The record evidence reflects PECO informed Consumers “[it] ha[d] 

the right to terminate a customer’s service for failure to permit access to 

install its Smart Meter.” Id.  The record reflects Consumers challenged the 

Commission and PECO’s refusal to recognize their valid medical certificates 

in violation of their federal rights as disabled people. Consumers also 

preserved the issue on appeal before the Commonwealth Court. See, 

Consumers’ Commonwealth Brief at. 45-46. (citing Povacz June 30, 2015, 

Order, at 6 (R. 28a) (“The Commission cannot grant the relief of 

precluding PECO from installing a smart meter upon the service property as 

requested by the Complainant.”) (emphasis added). The Commission’s 

erroneous decisions crippled Petitioners’ ability at the outset to obtain 

meaningful relief—an alternative to a wireless smart meter—in the 

proceedings before the ALJ and before the Commission.“) Id. at 46. 

(footnote omitted). 

8	In Branagh v. PECO Energy Company, C-2016-2576738 (Initial Decision) (December 27, 
2017), PECO similarly ignored a consumer’s valid medical certificate, installed its smart meter 
and was fined for its actions.  PECO attempts to distinguish Branagh from this case should be 
rejected. 
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While it might be convenient for the Court, like the Commission, to sidestep 

the thorny issue of whether the Commission’s refusal to recognize valid medical 

certificates violates federal anti-discrimination laws, this Honorable Court should 

resist the urge to subcontract its interpretive duties to a federal court.  In so doing, 

it will end the Consumers’ eight-year legal fight and preserve judicial resources for 

less clear disputes.  

4. Amici McKnights’ Case, Stayed Before the Commonwealth
Court, Provides Proof PECO’s Smart Meters Caused Harm
To Disabled Consumers.

Unfortunately for Amici Drs. Lawrence and Alexia McKnight, Mrs. McKnight 

holds the distinct honor of being PECO’s first consumer to prove she was harmed 

twice by its smart meters. McKnight v. PECO Energy Company, Docket No. C-

2017-2621057 (Initial Decision) (October 19, 2018) at 30 (holding “there is 

sufficient evidence to support a finding that Mrs. McKnight will be adversely 

affected by reinstallation of the Landis + Gyr AMI meter #127832547 and that 

reinstallation of the Landis + Gyr AMI meter #127832547 would constitute unsafe 

or unreasonable service in violation of 66 Pa.C.S. §1501”).  

As a result of their personal and professional experiences, Amici Drs. 

Lawrence and Alexia McKnight provide unique perspectives on whether PECO’s 

smart meters are harmful to human health.  Accordingly, Consumers respectfully 

argue Amici McKnights’ brief and statement of interest should not be precluded 
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but, instead, read carefully. 

C. CONSUMERS PROVED INSTALLATION OF SMART 
METERS IN THEIR HOME WOULD EXACERBATE THEIR 
MEDICAL CONDITONS.   

1. Consumers’ sincere health concerns were based upon their
doctors’ recommendations and opinions, not their religious
beliefs.

Peppered throughout both the Commission and PECO’s briefs are 

inflammatory arguments alleging since Consumers “cannot prove that wireless 

smart meters cause them any harm, they seek to reduce their burden of proof to 

simply proving their own ‘sincerely held beliefs’ that wireless smart meters cause 

them harm.” Commission’s Second Brief, at 23. 

Consumers presented uncontradicted evidence about their “sincere health 

concerns” based on their treating physicians’ recommendations and their own 

observations of their sensitivities.  As detailed in Section A-3 in Consumers’ 

Second Brief and Section D-2 of their Principal Brief, Consumers claims of 

disability and ill health effects from PECO’s Smart Meters were amply supported 

by medical documentation and expert opinion.  Moreover, in Mrs. Povacz’s case, 

the Administrative Law Judge found Mrs. Povacz “established that installation of a 

smart meter attached to her home would exacerbate ill health effects.” Povacz v. 

PECO Energy Company, Docket No.C-2015-2475023 (Initial Decision) (February 

21, 2018) (“Povacz I.D.”) at 31.  In addition, PECO was ordered to relocate its 
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Smart Meter and “bear the expense for the repairs and improvements based upon 

the statutory requirement that a utility provide reasonable and adequate service" 

Povacz I.D. at p 32. 

Consumers agree with the Commission’s argument “the instant matter is 

distinguishable from the religious belief cases as it is dealing with an alleged 

physical harm and not a harm to religious beliefs.” Commission’s Second Brief, 

at 28-29. The Commission found Mrs. Povacz would suffer “ill health effects” and 

found Amici Alexia McKnight had been harmed by PECO’s smart meters.  The 

Commission’s religious freedom arguments are an attempt to entice this Court to 

enlarge its review to encompass issues neither argued, nor raised, by Consumers in 

their underlying cases.  

2. Pickford v. Pa. Pub. Util. Comm’n Is Distinguishable As It 
Dealt With General Causal Health Harms Rather Than 
Specific Harm To Consumers Based Upon Their Individual 
Medical Sensitivities. 

 
The Commission argues Consumers “while conceding that they cannot 

prove that the RF exposure from smart meters causes them harm, Consumers 

allege that their belief that smart meters may pose a risk of harm should suffice as 

substantial evidence for an accommodation.” Commission’s Second Brief at 29.  To 

support its argument, the Commission relies on Pickford v. Pa. Pub. Util. Comm'n, 

4 A.3d 707 (Pa. Cmwlth. 2010).  Pickford involved an appeal from consumers who 

argued the Commission abused its decision by dismissing their complaints for 
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failure to establish a prima facie violation of 66 Pa.C.S.§1501.  The Commission 

precluded the Pickford consumers’ expert witness from discussing the health 

effects of chloramines, an essential element of their case, because the Department 

of Environmental Protection had decided the disinfectants were safe. Pickford at 

711. 

As result, the Commission dismissed the Pickford consumers’ 

complaint because they presented no expert testimony to sustain their burden 

of proof. 

Consumers respectfully disagree with the Commission and submit Pickford 

is not this case. Here, as detailed extensively in Consumers’ Principal Brief in 

Section D-2, Consumers presented not only one, but two, expert witnesses plus 

their own treating physicians to sustain their prima facie cases.  Moreover, their 

claims were not raised as referendums on the global public health issues related to 

RF technology use, that heavy lift was carried successfully by Amici CHD in 

Environmental Health Trust, ---F.4th---; 2021 U.S. App. LEXIS 24138 (D.C. Cir. 

2021). Rather, Consumers’ claims are tethered to their individual RF medical 

sensitivities as disabled consumers, supported by competent medical testimony and 

valid medical certificates. Said another way, they are only trying to get electricity 

that doesn’t make them sicker than they already are.  As Amici Drs. Lawrence and 

Alexia McKnight eloquently state:  
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“[j]ust because the FDA has ruled that a medication is ‘safe’ in 
general and thus can be marketed, it does not follow that the 
medication is ‘safe’ for all people. When a patient has a documented 
allergy, it is obvious that a prudent avoidance principle be applied 
regardless of what the FDA might say about the safety of the 
medication in general.”  

Amici McKnights’ Brief at 15. 

By logical extension, RF in the instance case, like chloramines in the 

Pickford case, may (or may not) be generally safe, but they are unsafe for 

individuals, like Consumers, based upon their individual, complex medical 

histories. 

3. Woodbourne-Heaton Involved General Causal Harm to
Consumers And Is Inapplicable In Cases Alleging Specific
Harm To Consumers Based Upon Their Individual Medical
Sensitivities.

The Commission argues “it is manifestly unreasonable to interpret the 

Commission's reliance on Woodbourne-Heaton9 as being invalidated based on the 

fact that it was decided in 1993 and involved technology from that era. An 

evidentiary standard is an objective legal mechanism divorced from the unique 

facts in the cases to which it is applied.  Commission’s Second Brief at 27.  

Woodbourne-Heaton involved overhead high voltage lines which were set to 

9 Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and 
Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in 
Montgomery and Bucks Counties, Docket No. A-1 10550F0055 (Remand Order entered March 
26, 1993) (Woodbourne-Heaton) 
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be repurposed with a higher voltage. Amici McKnights’ Brief at 11.  Complainants 

raised concern this might generate higher magnetic fields and could be associated 

with general adverse health outcomes – particularly cancer. Id. PECO argued that a 

new “health[-]based right-of-way standard” was not warranted because the 

scientific studies, taken as a whole, failed to demonstrate EMF caused adverse 

human health effects. Woodbourne-Heaton at 8. The Commission agreed with the 

utility and permitted the utility to energize the line.  

Consumers argue, in addition to the arguments set forth in Section C-1 of 

their Principal Brief, it is clear the Woodbourne-Heaton Commission did not 

conclude the higher voltage line was assuredly “safe” and unlikely to cause health 

effects for everyone. Based upon the facts and science presented at the time, 

Woodbourne-Heaton addressed only general causation. Woodbourne-Heaton 

involved no consumer physicians testifying about a specific patient and their 

unique medical susceptibilities. In fact, the Woodbourne-Heaton Commission 

prevented consumers from presenting any expert testimony.10  By contrast, in the 

instant case, Consumers’ personal physicians presented valid medical certificates 

and testified as to Consumers’ individual medical histories and sensitives. The 

Woodbourne-Heaton consumers claimed neither, actual, nor specific harm. As in 

Pickford, they focused on a generalized harm and avoided the granular arguments 

																																																								
10 See, Woodbourne-Heaton at 13. 
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of specific harm to specific individuals.  

In the instant case, Consumers claimed individual harm from PECO’s Smart 

Meters, supported by valid medical certificates and competent testimony from 

medical professionals who examined Consumers and opined prudent avoidance of 

PECO’s Smart Meters.  Moreover, Consumers’ physicians specifically 

recommended, as a reasonable accommodation, the use of a mechanical analog 

meter. This meter, in their medical expertise, was the best choice for Consumers’ 

special needs. Woodbourne-Heaton involved moving a power line, a more costly 

undertaking than changing a utility meter and therefore represents yet another 

reason it is distinguishable from the instant case.11 

4. Federal Disability Laws Apply To PECO’s Installation of 
Smart Meters. 

 
PECO challenges the applicability of federal disability laws to the 

instant matter and argue Amici offer no authority to support the claim a 

smart meter “effectively denies” access to a private dwelling. PECO’s 

Second Brief at 54-55. 

In response, Consumers rely heavily on the brief submitted by Amici 

The Jennings Family.  The Jennings Family suffer collectively from Stage 4 

																																																								
11	The Woodbourne-Heaton Commission,  recognizing the evolving science, contemplated 
prudent avoidance as a way to deal with the uncertainty surrounding EMF/RF. Woodbourne-
Heaton at 9, 17 and 11. 	
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colon cancer, multiple sclerosis, comorbid neurological diagnoses, some of 

which are congenital. In addition, they suffer from Sturge-Weber Syndrome, 

PDD-NOS (autism), epilepsy with refractory seizures, brain atrophy, 

hypothyroidism, Pediatric Acute-Onset Neuropsychiatric Syndrome 

(PANS), and a mild heart murmur.  According to their doctors, it is 

recommended they not have a smart meter on their home.  Amici The 

Jennings Family’s Brief at 2.  The Jennings Family cannot live in a home 

with a smart meter.  If one is installed, they must flee.  This is the definition 

of constructive eviction and an effective denial of their housing. 

In their brief, they cite the recent case of Friedman v. CMP, 20-cv- 

00237, (D. Me. March 31, 2021) (holding Plaintiff, Ed Friedman had stated 

a claim for "discrimination under the ADA, Rehabilitation Act, and FHA 

because "it is the plausible risk to Friedman's health, not a probable physical 

toll, which makes a fee waiver `necessary' to afford him equal access to 

CMP's [electricity] services." Friedman, at *7-8.  See, Friedman at A155-

A166.  They also cite, Metallo v. Orlando Utilities Commission, 14-

CV-01975, (M.D. Fl., Sept. 1, 2015) (the Court can reasonably infer that 

OUC has placed impermissible surcharges on [electricity] equipment and 

services that are required for OUC to comply with Metallo's ADA rights. As 

a result, Metallo has sufficiently alleged a connection between OUC's fees 

and Metallo's alleged disability." Id. at *7.
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See, Metallo at (A167-0177). 

These cases provide support for the Consumers’ claims, evidence and 

arguments under the ADA, FHA and The Rehabilitation Act. 
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VII. CONCLUSION

For the reasons stated herein, Consumers respectfully request This Court: 

1. Affirm the Commonwealth Court's ruling Act 129 does not mandate
forced smart meter installation.

2. Remand to the Commission directing it to require EDCs provide
mechanical analog meters to those who opt-out, and at no cost to
consumers who opt-out for medical reasons.

3. Reverse the Commonwealth Court's ruling imposing a "conclusive
causal connection" burden of proof for consumers' smart meter safety
concerns.

4. Rule Consumers may establish utility service is unsafe or
unreasonable, as to them, where EDCs ignore their doctors' medical
certificates.

5. Any other relief this Honorable Court deems appropriate.

Respectfully submitted, 

By:________________________ By:________________________ 
Reizdan B. Moore, Esquire  Tracey S. Lewis, Esquire 
3544 N. Progress Avenue P.O. Box 60686 
Harrisburg, PA 17110  Harrisburg, PA  17106 
Suite 108  717-979-1661 
(717) 409-8336  Tracey@tslewislaw.com 
Reizdan.moorelaw@comcast.net  

/s/ Reizdan B. Moore
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PROCEEDINGS 

JUDGE HEEP: We're beginning a new 

transcript. The matter is Maria Povacz, 

versus PECO Energy Company, Docket Number 

C-2015-2475023. 

And I believe PECO's going to now 

present a witness. 

MR. SMITH: PECO calls Mr. Glenn 

Pritchard. 

JUDGE HEEP: Mr. Pritchard, would you 

raise your right hand. 

Whereupon, 

GLENN PRITCHARD 

having been duly sworn, testified as follows: 

JUDGE HEEP: You may proceed. 

-DIRECT EXAMINATION 

BY MR. SMITH: 

Q. Mr. Pritchard, please state and spell your 

name. 

A. My name is Glenn Pritchard, G-L-E-N-N, 

P-R-I-T-C-H-A-R-D. 

Q. What is your business address? 

A. 2301 Market Street, Philadelphia, Pennsylvania 

19103 

(Whereupon, documents were marked as 
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Statement No. 2R and PECO Exhibit 

Nos. GP-1 through GP-7 for 

identification.) 

BY MR. SMITH: 

Q. Do you have in front of you a document from 

this proceeding marked PECO Energy Company Statement 

Number 2R Rebuttal Testimony of Glenn Pritchard? 

A. Yes. 

Q. And that is dated May 18th, 2016? 

A. I don't see the date on mine, but I believe I 

have -- yes. 

Q. And that is compromised of 17 pages of text 

plus 7 exhibits marked as GP-1 through GP-7? 

A. That is correct. 

Q. Was this testimony and the associated exhibits 

prepared by you or under your direCtion and 

supervision? 

A. Yes, it was. 

Q. Do you have any corrections of typographical 

changes to make to this testimony? 

A. Yes, I do. 

Q. Would you turn to page 6 of the testimony and 

tell us what change you need to make? 

A. Yes. Specifically related to the duration of 

the AMR -- 
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Q. Is it the duration of periodicity of the 

ZigBee? 

A. I'm sorry. The periodicity of the ZigBee. 

Q. And this is on line 8 of page 6? 

A. Yes. 

Q. The sentence currently reads, the ZigBee radio 

will transmit every five minutes until such time as 

it requires communications with a device within the 

home. 

Does that need to be corrected? 

A. Yes, it does. This was a typo in the 

development. The ZigBee radio transmits once every 

30 seconds in its unprovisioned state. 

Q. When you provided discovery answers to Ms. 

Povacz on this issue, did you provide the correct 30 

second periodicity? 

A. Yes. 

Q. When you provided data to Dr. Davis to do his 

calculations, did you provide him with the 30 second 

periodicity? 

A. Yes, I did. 

Q. And then, again, maybe just to be clear, so 

this was just a typographical error? 

A. Yes, it was. 

Q. With that correction, if I asked you today the 
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same questions that are posed in that document, would 

you give materially the same answers to those 

questions? 

A. Yes, I would. 

MR. SMITH: I'm going to wait to move 

the introduction until I'm done with this portion of 

the testimony if that's all right. 

Your Honors, in the testimony that 

Mr. Pritchard just stated that he would give 

materially the same answers to, he provided his 

background, education, training, and expertise, and 

stated that he has expertise in the design, 

operation, and technology of advanced grid 

installation, and I will add that Mr. Pritchard has 

been acknowledged by this Commission as an expert in 

these fields in the Kreider, Promovich and Mary Paul 

proceedings, and I therefore request that Mr. 

Pritchard be recognized as an expert in the just 

stated fields. 

JUDGE HEEP: Any objection? 

MR. LANZA: No objection, your Honor. 

JUDGE HEEP: He will be recognized as 

such. 

BY MR. SMITH: 

Q. Now I'd like to turn to the joinder of the 
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Povacz surrebuttal testimony. Do you have a copy of 

that testimony in front of you? 

A. Yes, I believe so. 

Q. I'd like to begin by referring you to page 10 

of that testimony, lines 6 through 10, at which point 

Ms. Povacz says, It is important to note that 

according to his own testimony, Mr. Pritchard's 

expertise lies in design, operation, and technology 

of advantaged grid installations. His testimony 

should therefore not be focused on any claims related 

t❑ health and safety of any technology as he has 

clearly indicated his expertise is in the design, 

operations, and technology of the advanced grid 

installations only. 

My question is, in developing your expertise 

in the design, operations, and technology of adVanced 

grid installations, did you familiarize yourself with 

the safety of those installations? 

A. Yes, I did. 

Q. Including fire safety? 

A. Yes. 

Q. Including safe installation procedures? 

A. Yes. 

Q. Does your expertise extend to those subjects? 

A. Yes. 
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Q. In developing your expertise in the design, 

operations, and technology of advanced grid 

installations, did you familiarize yourself with the 

Federal Communication Commission's maximum 

permissible exposure levels for PECO's AMR and AMI 

meters? 

A. Yes, I did. 

Q. Does your expertise extend to the subject of 

whether PECO's meters meet those standards? 

A. Yes. 

Q. If you could look on page 11 of the Povacz 

surrebuttal testimony, lines 8 through 12. I'll just 

say that there's some testimony that she has here 

about you providing information to Dr. Davis 

associated with the meters, and it says on lines 11 

and 12, quote, This testimony suggest's that PECO had 

not calculated RF exposures from its meters prior to 

submitting testimony in these most recent smart 

meters cases. 

Did PECO calculate RF exposures from the AMR 

meters prior to this litigation? 

A. Yes. 

Q. And for that matter, did they calculate RF 

exposures from the AMI meters prior to this 

litigation? 
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A. Yes. 

Q. And what did you conclude from those 

calculations? 

A. Those exposures met the criteria established 

by the FCC. 

Q. And why did you give that information 

separately to Dr. Davis for him to do calculations? 

A. So he could provide additional verification 

for this process. 

Q. Staying on page 11, on lines 17 through 22 of 

the surrebuttal testimony, Ms. Povacz says as 

follows: In -the direct testimony for Susan Kreider 

on page 104, Mr. Pritchard states that the AMR system 

was designed to report consumption only on a monthly 

basis contrary to statements we learned via 

interrogatories 1-4 that th'e data is transmitted by 

the AMR meter every five minutes. The data is 

compiled in an intermediate facility, and then 

delivered to PECO electronically once a day. Once 

again, we have inconsistencies regarding the 

availability of the data collected by the AMR meters. 

(Whereupon, a document was marked as 

PECO Exhibit No. GP-8 for 

identification.) 

BY MR. PRITCHARD: 
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Q. I would like to provide to you those two 

documents which were just referred to, the transcript 

which is not previously a part of the record in this 

proceeding, a portion of the transcript, and 

therefore I've marked it as PECO Exhibit GP-8, and 

then a copy of PECO's interrogatory 1-4 which has 

been previously admitted into evidence as part of the 

pendency exhibits to Ms. Povacz's testimony so it 

does not need to be remarked. 

So let's start by taking a quick look at 1-4. 

And it says, Data is transmitted from the PECO AMR 

meter every five minutes. The data is compiled in an 

intermediate facility, and then delivered to PECO 

electronically once a day. 

Do you see that? 

A. Yes. 

Q. Is that a correct statement? 

A. Yes, it is. 

Q. Could you take a look at PECO Exhibit GP-8, 

and this is your testimony, several pages prior to 

the page cited by Ms. Povacz, page 96 of that 

transcript, it indicates there -- you're talking 

there about one of your exhibits, and at the bottom 

of the page you describe what is being indicated as 

the transmissions from the AMR meter to the microcell 
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controller, and on the bottom line, This meter 

transmits ❑nce every five minutes throughout the day. 

On the next page, page 97, lines 6 through 8, "Okay. 

And you said it transmits how often? 

"ANSWER: Once every five minutes. 

"QUESTION: Thank you. And the microcell 

controller it receives the information and then what 

happens? 

"ANSWER: The microcell controller collects 

the five-minute transmissions from the meter, then 

once a day relays that to a second device, a cell 

master with another wireless connection. 

"QUESTION: ❑ kay. Then what happens to the 

data? 

"ANSWER: Once the cell master is then 

forwarded to what I'll call the head-end controller. 

This is the server that operates the system, and 

ultimately to PECO's internal applications." 

And then if you flip ahead to page 104, which 

is where Ms. Povacz speaks from, then we see at the 

bottom of the page line 19, Yes, the AMR system is 

designed'to report monthly readings. 

Now, in your opinion, are those -- what is 

the reference to monthly there? You've just talked 

about five-minute transmissions from the meter 
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collected hourly by the controller and then that's 

transmitted to the PECO systems. And then what 

happens t❑ the data? 

A. Actually, one small correction. The meter 

transmits every five minutes. It then delivers daily 

information, not hourly. That information then is 

used by PECO to ultimately build a bill that is based 

on a monthly reading. Right now, residential rates 

are billed on a single monthly reading. The 

additional data is used in support of customer 

inquiries or other benefits to the customer. 

Q. In your opinion, is there anything 

inconsistent about these two statements? 

A. No, I don't believe so. 

Q. If you could turn to page 12 of Ms. Povacz's 

surrebuttal testimony, lines 1 through 11, she talks 

about some testimony that you previously gave on a 

30-month grace period, and it states that, Also, in 

Mr. Pritchard's direct testimony dated August 14th, 

2009, he states that during the, quote, 30-month 

grace period, PECO will provide hourly integral data 

via the web through its existing AMR systems for 

those customers requesting such data -- close the 

internal quote. She then continues, During this 

grace period -- lines 9 through 11 she says, So it is 
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clear from the above that hourly interval data could 

have been made available to customers contrary to 

Mr. Pritchard's testimony in Susan Kreider's hearing 

transcript on page 104. 

So first I'll just ask this: Could hourly 

data -- was hourly data being made available to some 

customers during this 30-month grace period? 

A. Yes. 

Q. Please describe how and why that happened. 

A. Certain rates require more finer interval 

data, and so in the case of our largest customers, 

they actually require, per the tariff, half hour 

interval data. That is a service level that can be 

provided by the AMR platform; however, the AMR 

platform was not designed to support that universally 

across to all customers. 

4 • And so would there have been the capability to 

continue to provide hourly data to all customers 

indefinitely? 

A. No. 

4 • And if you had tried to continue to maintain 

the AMR system, in your opinion, would you have been 

offering service that was in compliance with Act 129? 

A. That is correct. 

Q. Would it be or not? 
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A. It would not be compliant. 

Remaining on page 12, lines 12 through 14, 

here we begin a somewhat extensive set of testimony 

about the date of installation of Ms. Povacz's AMR 

meter -- she indicated that she believes it was 

installed in 2001 and your testimony was that it was 

in 2002? 

A. Yes. 

Q. Now, she had several reasons in her 

surrebuttal testimony to support her view. First, on 

page 13, lines 12 through 14, she said,. All new 

construction projects placed in service were 

automatically set up with AMR electric and gas 

meters. 

Now, we're speaking about the 2001-2002 time 

period. Was that necessarily true? 

A. That was at the early onset of the project. 

We were -- actually, please rephrase the question. 

Q. I just want to know whether the following 

statement is a true statement of what was occurring 

in 2001-2002, quote, All new construction projects 

placed in service were automatically set up with AMR 

electric and gas meters. 

A. That is my understanding. I was not part of 

the project at that time. 
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Q. There was no variability during the roll out 

of whether -- 

A. There certainly could have been depending ❑ n 

the availability of the meters and where the 

construction was occurring. The network at that 

point was not complete in its entirety, so there 

could be locations -- 

Q. Was the installation of AMRs done 

geographically in chunks around the service 

territory? 

A. Yes, it was. 

Q. And if you were working in Chester County and 

there was new installation going on in Bucks County, 

would the company have stopped work in Chester County 

in ❑rder to go up to Bucks and install AMR meters? 

A. No, it would not have. 

Q. On page 13, lines 15 through 17, Ms. Povacz 

discusses her Exhibit 50, which is a photograph, and 

states, quote, As a testimony to the accuracy of my 

account, I am sharing a picture of the label placed 

on my property. 

Ahd then she has a photograph. I'm going to 

redistribute this photograph, which I'm not going to 

mark because it's already been admitted into 

evidence, but just so people have it in front of them 
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while we're talking. 

What does this photograph show? 

A. This is a tag that was commonly attached to 

the gas service. It did not have anything to do with 

the meter itself. 

Q. ❑n the photograph, it's somewhat difficult to 

read but readable up in the yellow area it says, 

excess flow. What does that tell you about whether 

this is a gas facility or an electric facility? 

A. Flow would relate to gas. That's a term 

that's typically used with gas delivery. 

Q. ❑oes this photograph have anything to do with 

her electric service? 

A. No. 

Q. On page 13 of Ms. Povacz's testimony, line 21 

and going on to the next page, the next rationale --

the next basis for her belief that her meter was 

installed in 2001 as stated by Ms. Povacz is, quote, 

Mr. Pritchard produces the February 23, 2002 presumed 

meter installation notice via his Exhibit GP-5. Upon 

further evaluation, one can see that this is not a 

meter installation notice but simply a meter 

information printout obtained from my account notes 

via the CIS system. 

Did you review your own testimony to 
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determine whether you ever claimed that this document 

was a meter installation notice? 

A. Yes. 

Q. And did you ever claim that it was a meter 

installation notice? 

A. No. 

Q. That was on your rebuttal testimony, lines 19 

through 22. What did you actually say? 

A. That this was a -- I don't have the specific 

language, but it was part of the record. 

Q. I'll get it. 

A. I want to make sure I have the same document. 

Q. Page 15, line 19, I've attached a copy of the 

meter installation record for the Povacz's residence 

showing an installation date of February 23, 2002. 

What did you mean by meter installation 

record? 

A. It's a note to our system for internal use. 

Q. At the top of page 14 of Ms. Povacz's 

surrebuttal testimony, she says, quote, Furthermore, 

the meter information in GP-5 states that the 

existing AMR meter had 100 consecutive reads. If the 

meter was installed on February 23rd, 2002, then how 

can the same AMR meter have 116 consecutive company 

meter reads. 
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What does that information mean, 116 

consecutive reads? 

A. That's a factor of the monthly reads that the 

meter was successfully read for several months and 

actually years prior to that. 

Q. What happened in month number 117 then? 

A. I don't have the specific detail, but there 

was no actual reading for that month. 

Q. So it was billed under an estimation that 

month? 

A. Yes. 

Q. 116 months is almost ten years? 

A. Yes. 

4. S❑ for consecutively once the AMR meter was 

put in, for almost ten years, the AMR meter every 

month gave a good reading to the company? 

A. Yes. 

Q. What does that tell you about this location, 

the Povacz's residence location, insofar as its 

ability to communicate well with a smart meter 

system? 

A. It had excellent characteristics for radio 

communication. 

Q. And does that mean that you were able to, in 

the case of AMI, that you would expect people to tune 
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down the AMI meter to transmit very few times a day? 

A. Yes. That has been seen with the neighbor 

meters as well. 

Q. On that same page, page 14, Ms. Povacz 

discusses PECO's FCC licenses. She states, quote, 

Based on the FCC narrowband license issued on 

February 15, 2015, PECO Energy Company -- and then 

she gives the license number -- the correct 

narrowband license is 901.05 to 901.1 and 940.05 to 

940.1, not -- and then it give some other numbers --

as Mr. Pritchard testified. 

(Whereupon, a document was marked as 

PECO Exhibit No. GP-9 for 

identification.) 

BY MR. SMITH: 

Q. I'm going to show you what I've marked as 

GP-9, and ask you if you can tell me what this is? 

A. This is examples of the licenses -- of some of 

the licenses we are operating under. 

Q. And specifically, does it cover -- do these 

two licenses cover the full range of spectrum to 

which you testified -- strike that. 

In your testimony, you stated that the PECO 

system operates across a specific band of 

frequencies. 
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Do these licenses correctively cover that 

entire band? 

A. No, they do not -- these two are for portions 

of that band. This is not the complete set of 

licenses or call signs. 

Q. How many FCC licenses does PECO have? 

A. I do not recall the specific number. It's at 

least seven licenses that define our operating bands. 

Q. The specific spectrum areas that you testified 

in your testimony, do we have licenses to cover those 

as well as these other six or seven areas? 

A. Yes, we do. 

Q. Now, on page 16 of her surrebuttal testimony, 

Ms. Povacz raises questions about whether PECO uses a 

mesh system or not. You had previously testified 

that PECO does not use a mesh network. She found 

some documents from the past where you referred to 

using a hot mesh or a buddy system. 

So let's start with this: Does PECO use a 

mesh network? 

A. No, it does not. 

(Whereupon, a document was marked as 

PECO Exhibit No. GP-10 for 

identification.) 

BY MR. SMITH: 
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Q. I'm going to distribute what has been marked 

as PECO Exhibit GP-10, which is a graphic labeled 

mesh versus point to point. I'm going to ask you by 

reference to this exhibit to please explain to us 

first what is the difference between a mesh system 

and a point to point system? 

A. Essentially a mesh network is a network that 

is designed that each meter constantly repeats 

messages between another meter as that message is 

ultimately passed to a device commonly called a 

collector. There may be additional devices called 

routers as illu-strated in this diagram. The key 

unique element here is that all meters are constantly 

attempting to interact with every other meter that is 

at least nearby it. 

The difference as we look to the right-hand 

side, I illustrate the point to point solution, or 

point to multipoint solution to be specific, that 

PECO uses. Here meters communicate directly to a 

collector we call a TGB, a tower gateway base 

station. 

Now there is one meter shown, that's the 

circle with the dotted lines, that has a meter 

talking to another meter. There is a capability, and 

it is quite selective and less than five -- actually 
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less than three percent of the meters have this 

capability enabled that if a meter is in a very 

difficult location to communicate RF signals that we 

can configure a meter by a meter t❑ repeat that 

message. That is limited to one relay or hop, as I 

previously defined that. So that in itself is not 

creating a mesh network. It is not a web of meters 

communicating as illustrated on the left-hand side of 

this diagram. It is one meter assisting another 

meter to get that information back. 

Q. Just to be clear, which of the systems is PECO 

using? 

A. PECO is using the point to multipoint system. 

Q. I'm going to distribute copies of Appendix 53 

-- no, I'm not. I don't have multiple copies of 

that. I'm going to give you a copy of Appendix 53 to 

the Povacz testimony. I'll read aloud what she has 

highlighted statements from your presentations and 

ask you what you meant by these statements. 

The first is a presentation that's labeled 

ice storm Southeastern Pennsylvania. Are you 

familiar with this presentation? 

A. Yes, I am. 

Q. On page 14 of that presentation, Ms. Povacz 

highlighted the following: When a meter cannot 
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directly reach a TGB, a buddy mode can be used to use 

nearby meters to relay the data back to a TGB. 

Is that what you were describing a moment 

ago? 

A. That is precisely what I was describing. 

Q. Is that a demonstration where PECO uses a mesh 

system? 

A. No, it is not. 

Q. The second document that was attached to 

Ms. Povacz's testimony as Appendix 53 is a 

presentation that you did to the IEEE entitled PECO 

❑elivers a Reliable and Resilient Smart Grid. 

Do you recall that presentation? 

A. Yes, I do. 

Q. And on page 7 of that presentation, Ms. Povacz 

has highlighted the following phrase: Single hop 

mesh where needed. 

A. Yes. 

4• Is that what you were just describing as the 

buddy mode? 

A. Yes, it is. 

Q. Does that indicate that PECO is using what is 

called a mesh network? 

A. No. It is not a mesh network. In this case, 

the key word is single or single hop. It is one 
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meter able to speak to a meter that is in direct 

communications to the tower. 

Q. Do you use the phrase single hop anymore or 

single hop mesh for this system? 

A. I try not to just because that has created 

confusion. 

4• How is it that PECO is able to use a non-mesh 

system? 

A. There are several different types of systems 

The point to multipoint system was selected to have 

the best performance to meet Act 129 requirements. 

Q. Do the frequency bands that PECO uses 

contribute to its ability to use a non-mesh system? 

A. The frequency bands are an attribute of the 

system we selected. 

Q. What is the industrial 'scientific and medical 

band? 

A. That is an -- I'd like to say unregulated band 

that's designed for public use. That is unlike a 

licensed frequency. So the ISM band is an unlicensed 

frequency that can be freely used compared to a 

licensed band that you have operating parameters and 

very specific constraints or requirements that must 

be met. 

Q. And in which of those two bands does a mesh 
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system work? 

A. The commercially available mesh systems 

operate in the unlicensed band. 

Q. Where does PECO's system operate? 

A. We have several licensed frequencies. 

Q. And you talked about the idea of competition 

within each of those spaces and how it affects the 

ability of the system to work? 

A. Absolutely. Part of the requirements in the 

ISM band are maximum output limitations. So many 

devices are all talking at once. There's no 

synchronization or control over those. So the mesh 

systems often are configured to speak at maximum 

power to enhance the likelihood of those 

communications. They also have many repetitive 

communications. So as I described -the. mesh before, a 

meter will transfer one message to many meters to 

increase the likelihood that that message will 

ultimately be relayed back to a collector and then 

the server or head-end system. 

Q. Contrast that t❑ what happens in a licensed 

band. 

A. In a licensed band, you have ultimate control 

of all communications within that band itself. There 

is a concept called a noise floor. Noise is the 
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cacophony of messages that are occurring in any 

particular band. Compared to a classroom that may 

have many students in it, if everybody's talking at 

once, the noise floor has raised significantly. So 

the ability for one person to communicate with 

another; they have to use ever increasing volume 

levels. 

With a licensed frequency, you have ultimate 

control of those actors that may be communicating. 

And so this allows us to have a much lower noise 

floor which allows us to get higher performance out 

of the system and more reliable communications. 

Q. On page 16 of her surrebuttal testimony ■  lines 

20 through 22, Ms. Povacz states, quote, It appears 

that Mr. Pritchard's trying to convince us that 

PECO's system is different than the ones of other 

utilities but he als❑ admits that 2ECO has done 

extensive research and communicated with other 

utilities across the U.S. about smart grid issues, 

close quote. 

I'm going to break that into two questions. 

First, are you trying to convince us that PECO's 

system is different than the ones of other utilities? 

A. Absolutely. It is much like buying different 

brands of products. They each have unique 
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characteristics. The system is significantly 

different in its architecture. 

Q. And how do you know it's different than other 

utilities? 

A. For any of the number of characteristics we 

just spoke of, the architecture of the system and the 

requirements for meters to pass messages amongst 

themselves versus messages directly to a collector, 

the frequencies the systems operate in, and then 

their ultimate operating characteristics. 

Q. Did you gain some of that information through 

your, quote, extensive research and communications 

with other utilities? 

A. Yes. 

Q. Will Ms. Povacz's meter be buddy enabled? 

A. No. 

Q. I'd like to take a look at pages 20 through 23 

of Ms. Povacz's surrebuttal testimony where she talks 

about cost versus safety. 

In your opinion, should cost have any role in 

deciding what meter and technology to use to comply 

with Act 129? 

A. As a regulated utility, there's an element of 

prudency in any solution, product, or project that we 

undertake. That is not necessarily a single 
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governing factor. 

Q. But it has a role? 

A. Yes. 

Q. Ms. Povacz appended to her testimony as 

Appendix 75 a secretarial letter from the Commission 

issued in 2009. I'm redistributing that so that 

people don't have to find theirs in their binders. 

There's a series of documents, but in the 

very last document on page 12, there is a section 

called cost recovery mechanism, and I want to read 

you some language from this and ask you your opinion 

of it. 

Quote, Act 129 allows an EDC to recover, 

internal quote, all reasonable and prudent costs of 

providing smart meter technology, close internal 

quote. In order t❑ determine what the costs are, 

each EDC will provide a careful estimate of all costs 

relating to a smart meter deployment and installation 

plan. 

Then there's an extensive list ❑ f which costs 

have to be included and then statements that in 

addition; the plans should include cost estimates for 

testing, upgrades, maintenance, and personal 

training. The EDC also must provide sufficient 

support to demonstrate that all such costs are 
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reasonable and prudent with respect to its smart 

meter plan. 

Did you participate in the preparation of 

PECO's smart meter plan? 

A. Yes, I did. 

Q. When PECO wrote its smart meter plan, did it 

interpret that language and did you interpret that 

language as requiring you to take costs into 

consideration? 

A. Yes. 

Q. Now, within the section ❑f costs versus 

safety, there's a few subsidiary topics I want to 

talk to you about. On page 21, Ms. Povacz refers to 

a Vermont cooperative who she states -- I believe she 

says deployed a method where they use existing 

electric wires, phone wires, and TV cables already in 

place. 

Are you familiar with the system that she's 

taking about? 

A. Yes, I believe so. 

Q. Will that system work for PECO? 

A. Na, it will not. 

Q. Could you tell us why? 

A. Several factors, starting with the 

scaleability of such a system. An electric co-op by 
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nature is a very small deployment. With PECO, we are 

looking at 1.7 million, roughly, electric meters, and 

such a system needs to be able to serve all those 

customers. 

Q. On pages 22 through 23 of her surrebuttal 

testimony, Ms. Povacz asks why we can't use fixed 

phone lines for this system. 

Is the use of fixed phone lines a feasible 

alternative? 

A. Again, our decision was no, due to the 

scalability and then also several of the attributes 

of the system we selected to deploy our own 

communication network for that which we had ultimate 

control of. You referenced presentations that 

demonstrate those benefits. 

Q. And once you have an RF system in place, is it 

possible to integrate a single fixed phone line for a 

location into that system? 

A. No. And that concept is somewhat naive 

because there are three critical components to a 

meter reading system, whether it would be AMR or AMI. 

The communication is just one of those components. 

The second component being the meter itself, and then 

lastly, the head-end system. 

In this case, the head-end system must need to 
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be designed to accept a telephone call or ❑ ther means 

of communication and deliver that information. 

Furthermore, the meter needs to be configured in a 

similar fashion to send information in such a 

fashion. PECO did not design these systems. We are 

buying commercially available product to do so. 

Q. On page 238 of Ms. Povacz's surrebuttal 

testimony, she's talking about the Chattanooga 

system, which I believe you already responded to in 

your rebuttal testimony, but lines 16 through 17 when 

talking about Chattanooga, she makes this statement: 

-Mr. Pritchard seems to be unaware that fiberoptic 

Internet and metering technology is not dependent on 

Wi-Fi at all. 

I'd like to put that into context of the 

Chattanooga system. Let's start with -- I know you 

put it in your rebuttal testimony, but could you 

briefly describe how the Chattanooga works? 

A. The Chattanooga system, the genesis of that 

was the electric authority there was able to justify 

the installation of a fiberoptic network throughout 

its service territory. 

Q• How did they justify that? 

A. On operational benefits and then also the 

potential to deliver new services to the customers 
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including Internet and cable television. 

Q. So the electric utility became their Internet 

utility and their cable company? 

A. Yes. 

Q. Go on. 

A. With that, they sought other solutions that 

could be delivered on that network, and in this case, 

they solicited information and found means to use 

that network to transport the meter readings. 

Q. How is Wi-Fi integrated into that system? 

A. So that system does not necessarily -- the 

fiberoptic network do-es not necessarily touch every 

customer within their service territory. It might 

drive by that. But if a customer did not opt to 

purchase cable television or Internet service, there 

was no means to get information from the customer's 

house onto that network. So the meters, and 

approximately 40 percent of the meters, use radio, RF 

communications to relay messages to another meter 

within that network. And in this case, they used 

signals that are defined by the Wi-Fi standards. 

Again, that would be in the ISM band on a 

nonregulated band. 

Q. Is that more like a mesh system or like a 

point to point system? 
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A. It's more like a mesh system because the meter 

is able to communicate to any meter that is set up to 

receive those messages. So the frequency -- the 

occasion that meters will be repeating messages is a 

much higher incidence. In this case, a hundred 

percent of meters that have RF can repeat messages 

from meters that don't have another means to 

transport their data. 

Q. So I want you to assume for a minute you're on 

the Chattanooga system in a house that is wired for 

fiberoptics and chooses not to have any Wi-Fi at 

their home. Now, the question is, what kind of radio 

frequency transmissions and receptions will the meter 

in that household be doing as part of the Chattanooga 

system? 

R. That meter, depending on the location of the 

optical network interface, there has to be 

communications from the meter to that interface 

within the home itself. That may be a wired 

interface but it may also be a Wi-Fi based 

communication depending on the location. 

Q. So the fact that the home has fiberoptics, 

there may still be a gap in fiberoptics between the 

end of the fiberoptics and where the meter is? 

A. Absolutely. My research has found that there 
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are actually not meters that communicate directly via 

fiberoptic. In nearly every case -- in every case I 

may say that the fiberoptic comes from the home to an 

optical network unit, and at that point, it will 

either be wired via copper or wirelessly transmitted. 

And that is the way -- I can compare that to the Fios 

system that has been mentioned in other cases. That 

is a system provided by Verizon. Fiberoptics are not 

delivered to every end point within the house. The 

fiber is delivered to one point within the house and 

then it is either transmitted within the house either 

through wireless or wired connections. 

Q. And then that meter, whether it is totally 

fiberoptically connected or has this gap you're 

talking about, will that meter then also be enabled 

to speak to the 40 percent of hOmes that do not have 

the fiberoptic capability? 

A. Yes. 

Q. What's the overall amount of transmissions of 

that system compared to the PECO system, higher or 

lower? 

A. That would be higher. 

Q. Bottom of page 23, Ms. Povacz suggests the 

possibility of using drive-by vans. 

Could you describe how a drive-by van works 
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for meter reading? 

A. Certainly. We have used drive-by vans with 

the AMR system where our vendor did not deploy the 

network. The meters still operate exactly the same 

whether there is a network there or not, meaning that 

they constantly transmit the five-minute readings as 

1 have defined with the AMR system. The vans are 

basically a portable network element that would get 

within range of those communications and collect that 

data. 

Again, the network needs to be designed and 

architected to allow this means of data transport and 

then also have to have the means that once that data 

is collected, there is a means to accept that data 

into the head-end system and then move that 

ultimately to the billing systems. 

Q. Pages 23 through 24 of the surrebuttal 

testimony, Ms. Povacz talks about the use of 

fiberoptics, phone lines, and drive-by vans, and says 

that they are a reasonable alternative. She says 

they did not involve any RF transmissions and then 

says, Mr. Pritchard should not be confusing the 

Commission with the usage of inappropriate 

terminology in an effort to convince his audience 

that fiberoptic cable and phone lines are not 
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appropriate alternatives. Clearly, ❑ther utilities 

found these methodologies to be appropriate 

alternatives. 

Now, we've talked about the other specific 

examples, but are you familiar with any Pennsylvania 

utilities that attempted to use any of these other 

technologies? 

A. Yes. One that comes to mind is Pennsylvania 

Power and Light based in Allentown. They too were an 

early adopter of AMR, automatic meter reading 

technology, having deployed nearly the same time as 

PECO deployed its system. They chose a system that 

communicates over the power lines. The system by a 

vendor called DCSI, and the system name was the TWACS 

system. That system's no longer commercially 

available, - and PPL is in the process of replacing 

that system with a mesh network solution provided by 

Landis & Gyr. 

Q. ❑n page 24 of Ms. Povacz's surrebuttal 

testimony, lines 8 through 22, she's asked a 

question, Do you agree with Mr. Pritchard that there 

are significant challenges t❑ implementing a wired 

solution for some customers. And she discusses some 

of your testimony there. She states that there were 

12,000 customers who use drive-by vans to read in the 
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AMR system and then it says, quote, The same 12,000 

customers, more or less, still reside at locations 

that have the same geographical configurations they 

did with the AMR system. So how is PECO going to 

deal with the same challenges if the new system is RF 

driven only, close quote. 

So I pose that question to you: How is PECO 

going to deal with the 12,000 customers who were 

geographically challenged in the AMR system? 

A. The two systems are architecturally and 

functionally different. The AMR system used the 

public frequencies, as I described before. The meter 

communications had to compete with, again, the 

cacophony of other devices within that band. Also, 

some of the geographic or physical location 

dharacteristics may have prevented communications to 

the network. The AMI system we selected being on a 

licensed frequency with much lower noise floors 

allows us to hear a meter signal that may be much 

fainter than a similar signal on the ISM band because 

of the lower noise floor. 

Q. D6 you expect to use drive-by vans t❑ collect 

any of the data on the AMI system? 

A. Not at all. That is not a feature of the 

FlexNet product that we purchased. 
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Q. If you were to use drive-by vans at any point 

in time, how would the signal get from the meter to 

the van? 

A. Again, that is not an ❑ffering of the vendor. 

Q. So theoretically for" any drive-by system? 

A. Theoretically, the meter would be transmitting 

the same signals, and the van would have a device 

that could receive those signals and then store them 

until such point that they could be delivered to the 

head-end computer. 

Q. On page 25 of Ms. Povacz's surrebuttal 

testimony, she talks about• some challenges in 

geography encountered by Vermont co-ops who concluded 

that a wired system is better suited for the rural 

territory geography spotty coverage. And she states 

that the challenges encountered in PECO's rural 

territory are not different than that of the 

challenges faced by Vermont. 

Do you agree with that assessment? 

A. No, I disagree. 

0- Would you tell us why? 

A. The geography in Vermont is -- there's much 

more physical differences in the geography, meaning 

the Philadelphia region is essentially relatively 

flat. There is some differentiating, some rolling 
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hills; whereas Vermont has much more significant 

mountains and other challenges that would need to be 

overcome. 

Q. And how does that affect the choice between 

systems? 

A. Well, for a system, RF radio frequency suffers 

from shadows that if there is significant elevation 

changes there could be locations where they would not 

be any coverage whatsoever. 

Q. Does Vermont have that challenge? 

A. Yes, it does. 

Q. Does PECO have that challenge? 

A. To a very small extent, and that's where we're 

able to use the buddy mode, as I described before, 

and again, the number of buddy meters is 

approximately three percent of the total population. 

Q. Pages 25 through 29 of the surrebuttal 

testimony, Ms. Povacz talks a lot about UL testing. 

So let's just go over the fact pattern with UL 

testing. 

At the time that PECO chose this system and 

these meters were manufactured, was there a UL 

standard for smart meters? 

A. No, there wasn't. 

Q. Did there subsequently come a time when UL 
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created a voluntary standard for smart meters? 

A. Yes. 

Q. Has PECO tested or caused to have tested the 

AMI meters and its use in the system to determine 

whether or not they meet the current standards? 

A. Yes, we have. 

Q. What were the results of that testing? 

A. The meters that are currently being used meet 

the UL standard 2735. 

Q. Do the meters -- since the meters were not 

manufactured at the time of a.ULstandard, I assume 

they have no UL sticker on them? 

A. That is correct. 

Q. Do we go back and put a UL sticker on now that 

the testing has been done? 

A. No. UL does not permit that. 

Q. Other than the presence or absence of the 

sticker, is there anything different about the 

testing that was done for this set of meters than 

would otherwise be done? 

A. No. 

Q. On page 28 of the testimony, Ms. Povacz refers 

to a complaint filed by a Mr. Baker regarding Sensus 

meters and an overheating incident. 

Are you familiar with that suit? 
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A. Yes. 

Q • Does it involve the meter that PECO's using? 

A. No, it does not. 

Q. Does it involve the meter that PECO ever used? 

A. No. 

Q. On page 34 through 37 of her surrebuttal 

testimony, Ms. Povacz talks a lot about the fires. 

She claims that there were two -- she talks about two 

specific fires. One she claims occurred in 

Treydiffrin Township, February 27th, 2013. That is 

in her testimony, page. 35, line 18. 

Are you familiar with that incident? 

A. Yes. 

Q. What can you tell us about it? 

A. In this case, there was a fire at the 

premises. I believe this one the electrical service 

was undersized which ultimately caused that fire. It 

was nothing to do with the meter directly. In this 

case, one of the features of the meter is what we 

call a hot socket alarm, and that represents when 

there is a heating in the socket, an alarm is sent to 

PECO. In this case, PECO did receive a hot socket 

alarm, dispatched the crew, and this actually 

initiated the fire department response. 

Q. It's been nearly four years since this event. 
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Has anyone filed a complaint against PECO claiming 

that it caused a smart meter fire? 

A. Not that I'm aware of. 

Q. The second situation that she describes is on 

page 36, February 6th, 2014, in Bensalem, when a fire 

blamed on the smart meter displaced 30 residents and 

sent a Feasterville firefighter to a local hospital. 

Are you familiar with that situation? 

A. Yes. 

Q. What can you tell us about it? 

A. Again, this was an event that occurred within 

the preMises itself that ultimately consumed the 

smart meter. Again, the smart meter, as this was 

happening to it, sensed the elevated temperatures, 

sent PECO an alarm, and again, we notified the 

authorities of this situation. The forensics 

confirmed that it was not the smart meter that 

initiated this fire. It was customer equipment not 

involving the meter. 

Q. That was nearly three years ago. To your 

knowledge, has anyone filed a complaint against PECO 

claiming that this was a smart meter fire? 

A. No. I'm not aware of any. 

Q. On page 42 of Ms. Povacz's surrebuttal 

testimony, she speaks about harmonics and dirty 
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electricity. And she says -- she talks about how she 

turned off the power to her home and measured 

harmonics and she says, quote, In my residence with 

all power off, the harmonics were undiminished. And 

then says, ESG from neighbors, ESG being an acronym 

for electrical service ground in her testimony. 

Would you expect that to happen if somebody 

turned off all the power to their home but remained 

connected to the grid and the rest of the grid was 

on? 

A. Yes. 

Q• So let's be clear. If somebody turns off 

service to their home but remains connected to the 

grid, they're going to still have harmonics on their 

system? 

A. Yes. 

Q. Why is that? 

A. First off, the way the testimony reads, I 

believe it states that she turned her devices off and 

there is no reference of any physical disconnection 

from the grid itself. 

Q • Right. 

A. And so that physical connection will remain a 

conduit, the lines remained energized, at least is my 

understanding. So any harmonics that were there 
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before will be there afterwards. 

Q. And that's because the harmonics are often 

externally imposed? 

A. Yes. 

Q. Are some of them also internally created? 

A. They can for devices, again, that are within 

the house. So not understanding how she, again, 

turned off, if that was just with a power switch or 

unplugging those devices, they would have different 

effects. 

Q. So on page 43, line 7 through 8, Ms. Povacz 

says, The very hard question I will ask Mr. Pritchard 

is if you try to reduce electrical fields during 

sleep, how do you reduce harmonics resident on the 

ESG which will persist after circuits are 

de-energized. 

I'm going to ask you several hard questions. 

As long as she's connected to the grid, as long as 

she doesn't actually disconnect herself and turn off 

the power, can she reduce the external harmonics by 

having an analog meter? 

A. That will have no effect. 

Q. Can she reduce it by having no meter 

whatsoever? 

A. Only if the meter is entirely disconnected and 
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there is a hard break from the power grid. 

Q. Meaning she's de-energized? 

A. Yes. 

Q. What if she remains energized with no meter 

there? 

A. There remains a conduit for such harmonics. 

Q. What about with an AMR meter? 

A. No effect. 

Q. AMI meter? 

A. No effect. 

Q. Short of convincing her neighbors to stop 

using electrical appliances or disconnecting her 

house from the grid, is there any way to reduce the 

external harmonics she described? 

A. There is no practical way to do so. 

Q. On page 45, lines 18 through 19, she talks 

about -- I'm not sure what she's talking about. She 

just says, Apparently Mr. Pritchard forgot about the 

ZigBee that is designed to reach into the residences. 

Throughout your testimony, did you try to 

keep aware that there were two radios, one ZigBee and 

one FlexNet? 

A. Yes. 

Q. On page 48 of the surrebuttal testimony■  

talking about Act 129 compliance, I just want to ask 
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a. some technical things. On lines 6 through 8, 

2 Ms. Povacz says, Let us not divert from 

3 Mr. Pritchard's statement and focus on the fact that 

4 stealth meters have the option to communicate two-way 

5 using a TWACS, T-W-A7C-S, or Turtle TS-2 

6 communication. 

7 Are you familiar with those two 

terminologies? 

9 A. Yes. 

10 Q. What can you tell us about those two 

11 terminologies? 

12 A. Again, the TWACS system, two-way -- I forget 

13 the full acronym. That is the product that 

14 Pennsylvania Power and Light uses as I described 

15 earlier. It actually describes a means of using the 

1:6 power lines to communicate.' In this case, a signal 

17 

18 

is injected on top of the sign wave, and this could 

actually be perceived as harmonics with that system. 

19 

20 

The TS-2 system, again, that's another power line 

carrier system that was most recently owned by Landis 

21 
& Gyr, but has subsequently been retired due to its 

extremely limited features. 
22 

Q. Did you evaluate the possible use of those 
23 

systems for PECO's Act 129 compliance? 
24 

A. Just at a very high level to the point to 
25 
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understand that they would not be Act 129 compliant. 

Q. Now, at the bottom ❑ f page 48, top of 49, 

Ms. Povacz claims that there's nothing in Act 129 

that says that you have to be able to communicate 

with devices in the house. 

❑o you agree with that assessment? 

A. Act 129 says that we need to be able to 

provide price and consumption signals to the 

consumer. While it does not stipulate the particular 

means or devices, the commercial industry through 

that -- the only means to do so was via the ZigBee 

radio. 

Q. On page 51, in discussing accommodations in 

PECO's tariff, Ms. Povacz discusses PECO's electric 

tariff rule 14.3. So she quotes it in full in the 

testimony, so I'M going to read it to you and ask you 

how it applies. Quote -- let me just say it's poorly 

written. It's a tariff. 

Quote, Customer request for special meter, if 

a customer for who the company is providing either 

metering and meter reading wishes to replace its 

billing metering equipment, to the extent technically 

possible, the company may offer, provide, and support 

a selection of qualified meters and may perform 

installation within a reasonable amount of time and 
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at the expense of the customer, close quote. 

Was that originally intended to be -- is that 

a specific AMI solution? 

A. No. That was designed to reference the rates 

that the customer's on. So different rates may 

require a physically different meter that is able to 

sample more frequently or have memory or more 

importantly have external outputs. Those would be 

points where they could connect that meter to an 

energy management system within that premises. 

Q. If we took this language and said that it 

applies to other meter technologies for AMI, would 

the qualified meters referred to within the section 

all involve radio frequency transmissions? 

A. Yes, they would. 

Q. 'On page 52, line 14, Ms. Povacz states 

specifically, Mr. Pritchard should be aware since 

PECO provides both gas and electric service to their 

residences and that PECO installed smart meters for 

its gas service in 2015 in addition to the electric 

service, that the total number of dots reflected in 

your exhibits should be higher. 

Were you aware when you created that exhibit 

that there were also gas modules in the area? 

A. Yes. 
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Q. In fact, where is PECO in its efforts to 

install gas modules system wide? 

A. They're system wide with the exception of the 

City of Philadelphia where we are not the gas 

provider. 

Q. How far are we into the installment process? 

A. I believe it's in excess of 530,000 gas 

modules. 

Q. And how many gas customers does PECO have? 

A. We are pretty close to a full deployment, 

within 2500 customers. 

Q. On pages 54 to 55 of the surrebuttal 

testimony, lines 11 through 14, she states, quote, As 

we learned from the Kreider testimony, AMT meters 

transmit a minimum of ten t❑ a maximum of 96 times a 

day or every 15 minutes. I am sure Mr. Pritchard 

only accounts for the Sensus FlexNet Type 51 Model 

560XZ radio transmissions and completely forgets 

about the ZigBee transmissions. 

Did you leave out the ZigBee transmissions in 

any of the calculations that you did for this case? 

A. No. 

Q. Did you leave out the ZigBee transmissions in 

any of the information that you provided to Dr. Davis 

for his transmissions in this case? 
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A. No. 

Q. On line 18, she states, We also learned that 

ZigBee is a low power wireless mesh networking 

proprietary standard that allows, among other things, 

smart meters to communicate within home information 

devices. 

In your opinion, is it correct to refer to 

the ZigBee as a mesh? 

A. Yes. 

Q. And tell us why that's the case. 

A. ZigBee is designed for devices to relay 

information to create that network. The low power 

nature is such that there's not an expectation that 

one device would be able to reach all points within 

the home itself. That device would rely on 

neighboring devices t❑ cover the entire premises. 

Q. What other devices? 

A. You can have a number of ZigBee enabled 

devices, such as light switches, thermostats, 

electrical outlets, security systems. 

Q. So if you have a ZigBee radio in your meter, a 

ZigBee light switch, and a ZigBee refrigerator, they 

all talk to each other? 

A. Yes. 

Q. What if you don't put any of the other systems 
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in, then is it a mesh? 

A. No. 

Q. At the bottom of page 55, lines 22 through 23, 

Ms. Povacz states, To our absolute shock, we learned 

that there's already a solution that will allow the 

wireless bridge to extend the ZigBee range to a total 

of 40 miles, close quote. 

Are you familiar with the ZigBee bridge? 

A. I am not familiar with that device or 

manufacturer that is making such advertisements. 

However, it's not PECO's intention to manage or build 

out devices within the premises itself. That would 

be the domain and at the luxury of the consumer. 

Q. Can PECO's ZigBee devices transmit 40 miles? 

A. No. 

Q. Last topic on Povacz's surrebuttal has to do 

with measurements that she reports on pages 56 

through 62. They went out into the field with a 

handheld meter and stood in front of AMR meter and 

AMI meter. 

Is it possible to go into the field with a 

handheld meter and conduct an accurate collection of 

data of how often a meter is transmitting? 

A. No, I don't believe so. 

Q. Why not? 
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A. There are a number of devices that could be 

interpreted or received by the instruments that they 

have described they're using. 

Q. And talk about the instruments they're using. 

We've run into this problem before that some things 

here are called meters, so for now we're going to 

call this the handheld device. So let's talk about 

the handheld device which we all understand is 

actually a device that is measuring what is there. 

Tell us about those devices. 

A. This device that was described in the 

testimony, it's much like a metal detector that you 

may use to look for coins on a beach. It basically 

is just acknowledging the presence of energy 

transmission. 

Q• So if the coin I'm looking for in this case is 

transmissions at 900 to 901.1, that very narrow 900 

frequency that PECO uses, and there is a transmission 

from a television station nearby at 920, is this kind 

of meter going to pick that up? 

A. It's not going to differentiate between the 

two. It's just going to say there's energy. 

4. Is it going to measure that television 

station? 

A. Yes. 
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Q. 

A. 

Q. 

nearby? 

A. 

What if there was a garage door opener nearby? 

Yes. 

What if there was a cellphone being used 

Yes. 

Q. What if there was a cellphone antenna or 

station nearby? 

A. Yes. 

Q. Baby monitor? 

A. Yes. 

Q. All the.other AMR meters or AMI meters in the 

neighborhood,'would they be picked up? 

A. Anything that is transmitting, yes. 

0- A microwave oven being used at a house nearby? 

A. Yes. 

-0. If you had 60 hertz fields, power frequency 

fields, would the meter potentially also measure the 

power frequency fields? 

A. ❑epending on the settings or how that meter 

was designed. This meter in particular, doing some 

investigation, I believe is limited in its frequency 

that it might not be able to hear the power frequency 

fields, but it will hear devices transmitting -- I 

don't recall the exact range, but I believe it was 

maybe approximately 700 megahertz to well into the 
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gigahertz range. Power frequency being 60 hertz, so 

no. 

Q. And the population of devices that transmit at 

the frequencies that these meters measure, is that a 

large population? 

A. Certainly, yes. 

Q. Is that more or less the population we're 

familiar with from Dr. ❑avis' exhibits on other 

sources of fields, is it those kinds of sources? 

A. Yes. 

MR. SMITH: We are done with the oral 

joinder on Povacz. We can take a break or I can go 

directly into Murphy. 

JUDGE HEEP: Keep going. 

BY MR. SMITH: Next we're going to 

talk about the testimony in Murphy. 

(Whereupon, documents were marked as 

Statement No. 2R and PECO Exhibit 

Nos. GP-1 through 4 for 

identification.) 

BY MR. SMITH: 

Q. Do you have in front of you a copy of your 

pre-filed written direct testimony in Murphy which is 

PECO Energy Statement Number 2R? 

A. Yes. 
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Q. Was this document prepared by you or under 

your direction and supervision? 

A. Yes. 

Q. Does this document contain the same error that 

we talked about in the Povacz testimony as to five 

minutes versus 30 seconds on the periodicity of the 

ZigBee transmissions? 

A. Yes, it does, on page 6, line 4. 

0. And is the same correction appropriate? 

A. Yes. 

Q. With that correction, if I asked you the 

questions in this testimony today, would you give 

materially the same answers? 

A. Yes. 

JUDGE HEEP: Could you just state the 

correction? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

. 11 

12 

13 

14 

15 

16 

17 

MR. SMITH: The correction is that ❑n 

page 6, line 4, the periodicity ❑ f the ZigBee 

transmission should be changed from every five 

minutes to every 30 seconds. 

JUDGE HEEP: Thank you. 

MR. SMITH: I'm still waiting to 

introduce until the end. 

For the reasons described earlier, we 
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would like to have Mr. Pritchard designated as an 

expert in this docket for -- so we don't have to do 

that given what we're doing here. Sorry. 

BY MR. SMITH: 

Q. I'm going to go through the surrebuttal 

testimony of Ms. Murphy at this point in time. 

Beginning at page 22 is where she starts to 

talk about your testimony, and pages 22 through --

well, quite a bit ❑f pages then talk about the 

measurements taken in the field. 

Let me ask you, the testimony that you just 

gave as to the measurements taken in the field in the 

Povacz case, does that testimony apply with equal 

strength to Ms. Murphy's testimony on the field 

measurements? 

A. Yes. I believe the same instrument was used. 

Q. At the bottom of page 25 of the testimony and 

going ❑n to page 26, Ms. Murphy states, PECO experts' 

testimony fluctuate wildly as to the time intervals 

of emissions from the AMI meters. And then on page 

26 she gives three examples. 

First is, that you testified in the Kreider 

hearing that the PECO AMI meters transmit a minimum 

of ten to a maximum 96 times a day or every 15 

minutes. 
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Was that your testimony in Kreider? 

A. Yes. 

Q. PECO's answer to the Murphy interrogatories 

stated AMI meters transmit only once every four hours 

or six times a day. 

Was that your answer in the Murphy 

interrogatory? 

A. Yes. 

Q. Why did the number of transmissions go down 

from Kreider to Murphy? 

A. The ten was actually an average. I believe 

the average across system wide for all 1.7 million 

electric meters was approximately 9.8, so that was 

rounded to ten. The meters specific to Ms. Murphy's 

neighborhood are actually set at six times a day. 

Q.. And then the third thing she says is that PECO 

AMI smart meter emissions will be ten times per day. 

So you've testified that it was ten times per 

day ❑n system average, ten times per day, and six 

times in the Murphy neighborhood. Do you find there 

to be anything inconsistent about that testimony? 

A. I don't believe so. 

Q. In two of these, the duration of each 

transmission is noted. In your interrogatory answers 

in Murphy you stated they're 70 milliseconds long, 
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and in the Kreider testimony, you said that the total 

of ten transmissions equals 0.07 seconds per day. 

Is that the same number just expressed two 

different ways? 

A. Yes. 

Q. In general on page 38, Ms. Murphy begins with 

discussion of a mesh system and whether PECO was 

using a mesh system. 

Do all of the answers you gave as to Povacz 

testimony on mesh system apply with equal force to 

this testimony? 

A. Yes, they do. 

Q. She raises the question of whether fiberoptics 

are useful. 

Do all of your discussion regarding 

fiberoptics apply with 'equal force to this testimony? 

A. Yes, it does. 

Q. At the bottom of page 38, top of page 39, she 

states that she wishes to dismiss your spin doctoring 

regarding the lack of constantly or continuous 

transmission of the AMR and AMI meters. Those meters 

do transmit all the time. There is no way to turn 

them off. 

There's two radios on the meter. How often 

will the FlexNet meter that is on -- that will be 
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installed at the Murphy residence, how often will 

that transmit? 

A. My expectation is that it will transmit six 

times a day, with the exception if there was an alarm 

or event such as a power outage, there may be an 

additional transmission. 

Q. Without worrying about hyper precision, each 

time for less than one second? 

A. Yes. 

Q. The second radio, the ZigBee, it transmits 

every 30 seconds which is how often per day? 

A. That would be 2880 times a day. 

Q. And how long does each of those transmissions 

last? 

A. I believe that's less than 20 milliseconds. 

.Q. Can we call that far less than a second? 

A. Yes. 

Q. And what is the amount of power behind those, 

would you characterize that as weak or strong? 

A. Very weak. 

Q. In your opinion, is that a continuous and 

constant set ❑f transmissions or not? 

A. No. 

Q. There's a fair amount of testimony around 

pages 41 and 42 where Ms. Murphy is basically saying 
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that you must have a mesh system because otherwise 

1.7 million meters could not possibly communicate 

with only 179 tower gateway base systems. 

Just talk about the design of the system for 

a few minutes and why it is possible to operate the 

system with only 179 tower gateway base stations and 

without the use of a mesh. 

A. There's many things 1 can cover there. 1 can 

start with the frequencies themselves. We are not 

competing with any other devices on those 

communications. We are just competing with our 

devices. That is why we tune the devices to speak at 

very limited or very defined periods throughout the 

day. So as 1 said, on average, system wide, it's 

approximately 9.8 times. 

For a meter that is a very strong 

communicator, meaning a meter that is heard by the 

network very well, we don't need to hear from that 

meter as often because we're confident that data is 

received. For a meter that might be somewhat more 

challenged or heard more softly, the idea there is to 

increase the frequency of those transmissions, and 

that is why we have a range from anywhere from every 

15 minutes to every 240 minutes. 

Q. Ms. Murphy talks a lot about possible 
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alternative systems other than AMI. Let's ask a 

global question first. All of your discussion about 

alternatives that you gave in response to the 

questions in Povacz, is that applicable to respond to 

this testimony? 

A. Yes. 

Q. Now, the Chattanooga system she particularly 

has this comment at page 48, line 10, At page 8, 

question 15 in his rebuttal testimony, Mr. Pritchard 

discussed Chattanooga fiberoptics metering system 

which he apparently familiarized himself with after 

the Kreider hearing, most likely from my or other 

complainants' filed testimony. 

When did you familiarize yourself with the 

Chattanooga system? 

.A. I actually became aware of that in -- I dont 

know the exact year. It was either 2010 or 2011 and 

that was through my dealings with the Electric Power 

Research Institute. 

Q. There is a place in Ms. Murphy's testimony 

where she suggests, and I'm quoting but I'll take 

this as a characterization, that she has offered to 

allow PECO to connect to her already in place 

underground Fios fiberoptic line in order to take her 

meter readings. 
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Will that work? 

A. No. And the reason, as I described, being 

three major components of a meter reading system: 

One, the device that collects and makes the 

measurements, the second is the transport or the 

communications network, third is the head-end 

computer or server. 

In this case, the meters would need to have 

some sort of interface mechanism to this network that 

she's suggesting, which there is no means to do that 

today. And then there also would have to.be means 

for that system to connect to the head-end to receive 

any data transmitted or transported by that network. 

So both would involve, not only development on 

the PECO side, but the vendor side. The vendor has 

.not chosen that type of technology. 

Q. And just for the record, I did find the 

reference. We're responding to the testimony on page 

49, beginning at line 3. 

On page 47, Ms. Murphy states Mr. Pritchard 

has spoken to other utilities in the U.S. about their 

smart grid systems, but Mr. Pritchard obviously has 

not spoken to the Italian and German smart grid 

builders who I am told have not used wireless 

communications whatsoever. 
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Did you speak to any Italian or German 

designers? 

A. Yes. Again, in, I believe, 2013 or 2014, 

actually traveled t❑ Italy and met with ENEL which is 

the electric utility there. 

Q. And what is your analysis of the systems 

available in Italy and Germany and whether they are 

useful in the PECO service territory? 

A. The system used, it's similar to the system 

that is being retired by Pennsylvania Power and 

Light. It communicates over thp power line. Now, in 

this case, that system is designed to take advantage 

of the unique characteristics of the European 

electric grid. In this case, it is based on a 

220-volt system compared to the 120-volt system used 

An the United States. This changes the architecture 

of the power grid itself. 

In North America, there is an average of five 

to seven customers for each transformer. In Europe, 

that average jumps to well over 100, if not 200 

customers per transformer. So the design of the 

system -- ENEL has developed a system where they can 

effectively put a collector at each of the 

transformers that then interfaces over the power line 

to the customers. 
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Another unique difference is the distance 

between the transformer and the premises itself. In 

Europe, a much higher density. S❑ the distances 

between the customer and their transformer is very 

short. In the United States, it is much longer. It 

may exceed upwards of a half mile in cases. 

Communications over the power line itself is not 

achievable at longer distances. So those systems 

were not translatable to the North American grid in 

an effective means. 

Furthermore, :the features of our system was ❑f 

particular interest to ENEL, features such as the 

outage management capabilities and the tamper 

detection capabilities. So they were very intrigued 

on what we were able to achieve in our solutions. 

Q. Yesterday, there was a little bit of testimony 

about what's sometimes called a faraday cage, also 

think it was called smart meter guard during the 

testimony, and it's a device that you put on a smart 

meter to somewhat block the transmissions. 

Are you generally familiar with this kind of 

technology? 

A. With that concept, yes. I was not present for 

that. 

Q. What happens when you put that kind of device 
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on a smart meter? 

A. That device would prevent any RE transmissions 

from leaving the meter. It would also prevent any 

external signals to be received by the meter. 

Q. If you used smart meter guard or a faraday 

cage, will the meter be able to communicate with the 

PECO system? 

A. No. 

Q. Last question. There was a good deal of 

testimony yesterday about Ms. Murphy taking her AMR 

meter ❑ut and putting it back in and taking it back 

out. 

Does PECO have the ability by Looking at its 

records to tell when those events occurred? 

A. Yes. The act of removing a meter will 

generate what we call a last gasp message. It's the 

same as an outage. When the meter loses power, it 

sends a message. 

Q. Did you review the records to determine when 

these events occurred? 

A. Yes. What we saw was on May 3rd at 

approximately 8:48 a.m., we received a last gasp 

message. 

Q. Which indicates what? 

A. That there was a power outage which could also 
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be correlated to the removal Of the meter itself. 

JUDGE HEEP: Can I ask when that was? 

THE WITNESS: I believe that was this 

year, 2016. 

BY MR. SMITH: 

Q. And did there come a time when the meter came 

back online? 

A. Yes. As discussed, we saw a power restoration 

message come in on May 9th at approximately 12:18 

p.m. 

Q. And at what time then was the meter then 

removed? My notes are showing 13:15 p.m. 

A. Yes. 

Q • So was the first one a.m. or p.m.? 

A. I believe p.m. as well. So it was out of the 

socket for just less than an hour -- or in the 

socket, rather, for just less than an hour. It was 

reinstalled 12:18 and then removed at 1:15. 

MR. SMITH: That's it for Murphy, and 

Randall-Albrecht will be quite short I think. 

BY MR. SMITH: 

Q. So now we're moving to the Randall-Albrecht 

situation. So you have not yet provided any direct 

testimony or rebuttal testimony -- you've provided no 

testimony at all in this proceeding, in the 
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Randall-Albrecht proceeding. 

We'll try to do this by reference to the 

Povacz pre-filed testimony. Your Statement Number 2R 

in the Povacz case has one question that is 

specifically related to Ms. Povacz at question 25 and 

has a related Exhibit 5 that's specifically related 

to Ms. Povacz. Moreover, Exhibit GP-7 in that case 

is an aerial photograph showing the location of AMI 

meters near the Povacz residence. 

Now, setting aside that single question and 

answer and those two exhibits, if today I asked you .  

questions in your Povacz testimony but asked you 

those questions as they related to service to Cynthia 

Randall and Paul Albrecht, would you provide 

materially the same answers as to Ms. Randall and 

Mr. Albrecht as you did when you responded to the 

questions that were posed in the Povacz's docket? 

A. Yes, with the correction as described in the 

beginning of my testimony. 

Q. Of course, where there's reference in the 

question or in your answer to Povacz, you would want 

to substitute the names Randall and Albrecht there? 

A. Of course. 

Q. I'm going to distribute what I probably have 

at this point mismarked but -- 
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(Whereupon, a document was marked as 

PECO Exhibit No. GP-11 for 

identification.) 

MR. SMITH: At this point, if he's 

going to adopt all of that, he has -- let's call this 

G2-11. 

BY MR. SMITH: 

Q. It is an aerial photograph and ask you if you 

can describe what that represents? 

A. This would be the houses in the vicinity of 

Shawmont Avenue. 

Q. And that is the Randall-Albrecht residence?" 

A. Yes, as designated in red and there's a blue 

arrow pointing to that. 

Q. And what do the yellow dots indicate? 

A. This represents premises with AMI meter 

installations. 

Q. Earlier today we heard questions regarding 

whether or not Ms. Eison had any discussions with the 

Randalls and the Albrechts regarding alternative 

locations or alternatives. 

DO you recall that testimony? 

A. Yes. 

Q. On August 8th of 2016, did you provide an 

expert report in this proceeding to the 
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Randall-Albrecht team? 

A. Yes. 

Q. Does that report contain a discussion of 

alternatives available under PECO's tariff? 

A. Yes. 

Q. To your knowledge, have the Randalls or 

Albrechts contacted PECO to state that they wish to 

initiate discussions of any of those alternatives? 

A. I'm not aware of any. 

Q • In the testimony of Paul Albrecht given live 

on September 27th, 2016, page 80, he raises the issue 

of a smart meters and fires. 

Does all of the testimony that you have given 

in the other cases today regarding fires also apply 

to his questions regarding fires? 

A. Yes. 

Q. And finally, you were in the room this morning 

when Ms. Eison was asked about Act 129? 

A. Yes. 

Q. I'm going to give you what was previously 

marked as Complainant's Cross-Examination Exhibit 

Number 1. I don't have to give it to you. I'll read 

this piece to you so it's in the record. 

This is subsection Fl of the law, quote, 

Within nine months after the effective date of this 
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paragraph, electric distribution companies shall file 

a smart meter technology procurement and installment 

plan with the Commission for approval. This plan 

shall describe the smart meter technologies the 

electric distribution company proposes to install in 

accordance with paragraph 2. 

Did you work on that filing for PECO? 

A. Yes, I did. 

Q. Does that filing contain a detailed timetable 

of when PECO is to install the meters? 

A. Yes, it did. 

Q. And did the Commission approve that timetable? 

A. Yes, it did. 

Q. What is the last date on which PECO must have 

its installation complete? 

A. I'm not certain ❑ f the exact month, but it's 

at the end of 2018. 

MR. SMITH: Thank you very much. No 

further questions. And I would like to move into 

evidence the Povacz testimony and exhibits in that 

case, GP-1 through GP-11. We have a redundancy that 

in Murphy those exhibits that were attached to hers 

are also designated as attachments GP-1 through GP-4, 

but I move all of them into evidence. I don't think 

I'm missing anything that needs to go in other than 
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that, so I move all of those into evidence. 

JUDGE HEEP: Any objection? 

MR. LANZA: I'll reserve my objections 

until the time I have an opportunity cross-examine 

Mr. Pritchard. 

JUDGE HEEP: Let's break for lunch now 

and come back at 1:30. 

(Whereupon ■  a lunch recess was taken.) 

JUDGE HEEP: We're back on the record. 

CROSS-EXAMINATION 

BY MR. LANZA: 

Q. Good afternoon, Mr. Pritchard. 

A. Good afternoon. 

Q. I'm going to be a little bit all over the 

place, and actually, I'm going to start from the end 

and work - our way back. 

I'd like you to take a look at PECO GP-11. 

A. Okay. 

Q. And the way that this was described by 

Mr. Smith when he introduced it is that this is an 

aerial photograph of the Randall's neighborhood; is 

that correct? 

A. Yes. 

Q • And you've submitted aerial photographs of 

neighborhoods for the other complainants as well? 
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A. Yes. 

Q. And would you please, again, for the record, 

tell us what the yellow dots on the map indicate? 

A. They represent houses that have AMT meters 

installed. 

Q. Does this map reflect any wireless modules on 

natural gas meters? 

A. It does not differentiate. 

Q. So if we were to create an aerial map showing 

wireless devices for these homes, is it fair to 

assume that you would double the amount of dots? 

A. In general that would be one way to represent 

this. What I do not know is -- I believe this is 

within the City limits, and PECO does not serve 

natural gas within the City limits; therefore, we 

would not have any gas modules. 

Q. And you wouldn't be aware whether PGW has 

installed wireless modules on their gas meters? 

A. I believe that they have a system of remotely 

reading the meters, but I do not have extensive 

knowledge of it. 

Q. And when you said this is within the City 

limits, you are speaking ❑nly of the Randall 

residence; right? 

A. Yes. 
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Q. And then with the other two complainants, 

they're outside the City limits, so you have two 

wireless modules, one for the electric meter and one 

for the gas meter at least? 

A. If that was an area where natural gas was 

served. Not all electric customers -- actually, less 

than one-third of electric customers have a natural 

gas service that is supplied by PECO. 

Q. And are you aware whether Ms. Povacz has 

natural gas service from PECO at her residence? 

A. I believe she does, yes. 

Q. Are you aware whether Ms. Murphy has natural 

gas service from PECO at her residence? 

A. I am not specifically aware. 

Q. So again, I'm moving backwards here. So let's 

take a look at GP-10, if you would, please? 

A. Yes. 

Q. My understanding of this particular exhibit is 

that it shows the differences between the mesh 

network and the point to point network that PECO has 

designed for its system? 

A. Correct. 

Q. You discussed as part of your testimony in 

response to Mr. Smith's questions, this buddy mesh 

you're not using the term mesh anymore. You said the 
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buddy system for certain meters? 

A. Yes. 

Q. And you also discussed that about three 

percent of the meters would fall into that category 

of buddy meters? 

A. Yes, that are enabled to repeat a reading from 

another meter. 

Q. And is it only that limited number, that three 

percent of the meters, that are capable of 

communicating with the other meters? 

A. Any meter would be capable; however, that is a 

setting that we actively choose to enable where 

needed. 

Q. So you have control over which meters produce 

what types of transmissions? 

A. Yes. 

Q. And does that apply to the FlexNet as well as 

the ZigBee radio? 

A. No. That is limited exclusively to the 

FlexNet. 

Q. Do you have any control over whether the meter 

transmits through the ZigBee radio? 

A. No. 

Q. Along the same lines, you just testified that 

you have no control over whether the ZigBee radio 
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transmits. Do you have any ability to disable the 

ZigBee radio? 

A. No, we do not. 

Q . Does the manufacturer have that capability? 

A. I find it somewhat difficult, if we limit it 

to a certain manufacturer, the current 

implementation, specifically the Landis & Gyr meter, 

which we are using in this case, between Landis & Gyr 

and Sensus, they did not design that capability into 

the meter. 

Q. And is it fair to assume that you have an 

agreement with Landis & Gyr or with Sensus with 

regard to the type of meter that you want for the way 

your system was designed? 

A. Actually, the meter needs to be able to 

support the communication module, that would be the 

FlexNet communication module itself. That is one of 

the primary considerations. So that limits the 

available meters on our system. Our design criteria 

required Sensus to be able to provide meters from two 

manufacturers, and right now, the Landis & Gyr is the 

principal meter that we're using. 

Q . And again, I'm not sure if you answered the 

question whether you have an agreement with the 

provider for the current AMI meters? 
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A. Well, as I said, the design specs, 

specifically with respect to ZigBee, would be whether 

that was available or not, and we chose meters that 

had it available due to the Act 129 requirements. 

There is not an option with the focus meter to 

purchase it without the ZigBee. 

Q. And again, I'm not sure if you answered the 

question, and I apologize if you answered the 

question, but did you tell me whether the 

manufacturer has the capability of disabling the 

ZigBee radio? 

A. When they would design a meter, it'is 

reasonable to make an assumption that that would be 

at the designer's discretion. That would not be a 

function of PECO's request or otherwise. 

Q. Let's stay with the meter, and I believe 

Mr. Smith shared with you a copy of the Complainant's 

Cross-Examination Exhibit 1. 

Do you have that by any chance? 

A. I have several different documents. For which 

case? 

MR. SMITH: I did not share it with 

him. I read a piece to him. 

BY MR. LANZA: 

Q. I'm going to hand you a copy of Complainant's 
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Cross-Examination Exhibit 1. 

In the course of your testimony just a couple 

of minutes ago, you alluded to the fact that when you 

contracted with your meter provider, you specified 

that the meters had to be compliant with Act 129? 

A. Yes. 

Q. You have in front of you Complainant's 

Cross-Examination Exhibit 1, which is an excerpt of 

the public utility code, specifically Section 2807 of 

the code. 

Do you see that? 

A. Yes. 

Q. And is it your understanding that 2807 F, the 

substantive portion of this particular section is 

related to Act 129? 

A. Yes. 

Q. And when you discussed the requirements of Act 

129 with your smart meter provider, are there 

criteria that you discussed with them contained in 

Act 129? 

A. Yes. 

Q. And specifically, what were the criteria of 

Act 129 that you specified to your supplier had to be 

functionalities of the smart meters that you require? 

A. If I understand your question correctly, yes. 

COMMONWEALTH REPORTING COMPANY (717) 761-7150 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JA001273 A 100



JA001274 1015 

Q. What were the specific characteristics of the 

meter that you were looking for? 

A. From memory, bi-direction communications, 

ability t❑ record energy usage on hourly intervals at 

a maximum or minimum hourly ability to identify and 

report outages, able to provide customers with their 

hourly consumption, enabling time and use rates, and 

pricing programs. There's several others. That's 

just a subset. 

Q. Were these specifications communicated to your 

supplier through an RFP or some other method? 

A. Yes. They were contained in an RFP. 

IQ - And do you know whether Act 129 was 

specifically mentioned in the RFP? 

A. Yes, it was. 

Q. As far as you know, as far as you understand 

Act 129, does it require that meters that meet the 

criteria of the statute be wireless? 

A. It does not require wireless, but if we look 

at what was commercially available at the time ❑f the 

selection process, wireless was the prevailing 

product. 

Q. When was the selection process? 

A. The RFP was developed ■  1 believe, in 2009 and 

then released and then reviewed in 2010. 
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Q. Mr. Smith also shared with you a copy of what 

was attached to Mrs. Povacz's testimony which is 

Appendix 75. 

Do you have a copy of that? 

A. Yes. 

12 • I will refer specifically to page 9 of that 

appendix, and just a preliminary question. I notice 

that at the top of the document it has a heading. It 

says, Working Group Draft March 27th ■  2009. 

Do you see that? 

A. Yes. 

Q • Are you aware whether there is another 

document that is not a draft, but a final? 

A. I believe that there was -- in the draft there 

was some additional functions that were not 

ultimately adopted. One in particular that comes to 

mind is supporting prepaid -- support service 

limiting and prepaid service programs. I do not 

believe that was in the final order. 

Q. That's number 13 is the one you're referring 

to? 

A. Yes. I also believe, but I'm not certain, 

about number 12 may not have made the final order as 

well. 

4• So with those caveats, is this is a fair 
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representation of the characteristics of the smart 

meter that you were looking on based on the 

Commission directives? 

A. Yes. 

Q. Does anything on this list of characteristics 

provide that the smart meter should be wireless? 

A. Again, the Commission did not specify the 

technology that shall be used for this, so no. 

Q. And 1 believe you testified earlier with 

regard to the decision-making process as to what 

meter PECO would choose t❑ deploy, the cost question. 

And 1 also assume that you were involved in the 

filing of the implementation plan that Act 129 calls 

for? 

A. Yes. 

Q. And a part of the implementation plan included 

cost estimates? 

A. I believe so. 

Q. And d❑ you recall what the cost estimates were 

at the time that the implementation plan was 

submitted? 

A. Not specifically at this point, no. 

Q. Can you give us a ballpark figure? Was it 

tens ❑f millions, hundreds of millions? 

A. Ultimately in the hundreds of millions. 
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Q. And did PECO specify in its implementation 

plan how these costs were going to be paid for? 

A. Actually, that was specified by the 

Commission. The order options were offered and then 

we married to those options. 

Q. And are you aware, as you sit here today, what 

the final cost recovery mechanism was that the 

Commission settled on with regard to your plan? 

A. That's actually more a regulatory department 

item, so I don't have the specific mechanisms. I 

will say there was a piece that we were able to 

offset the costs with the stimulus money we were 

awarded. 

Q. Do you know what the amount was of the -- I'm 

assuming you're referring to federal funds when you 

say stimulus money? 

A. Yes. 

Q. Do you know what the amount of that grant was? 

A. That was 200 million dollars. 

Q. And I know you said you don't know exactly 

what the cost amount was, but do you have an idea as 

to what percentage of the cost was covered by the 

federal money? 

A. It was approximately just under 50 percent, 

not quite 50 percent. 
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Q. As far as you know, were there any state funds 

that would cover the costs of smart meter 

implementation? 

A. Nothing beyond the recovery mechanism. Now, I 

should also add that those costs, including the 

stimulus money, not only supplemented or supported 

the AMI roll out, but several of other programs 

supporting the smart grid overall. 

Q. Did that include customer education and 

customer service and that sort of thing? 

A. Broadly. I don't believe that was 

specifically called that in that fashion, but it 

supported the program in general. 

Q. Was part of the implementation plan that you 

filed with the Commission, did that include testing 

of the meters? - 

A. Yes. 

Q. What sort of testing was provided for in the 

implementation plan that the Commission approved? 

A. PECO would evaluate the meters, review the 

manufacturer's materials, and make sure that that 

actually met the requirements as specified. 

Q. And did I understand your testimony correctly 

when Mr. Smith was asking you questions that at the 

time of initial roll out of the smart meters, there 
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was no UL certification for the meter? 

A. Correct. That did not exist. 

Q . And was there any other testing that would be 

similar to a UL-type certification testing at the 

time? 

A. There are NC and FCC standards, both of which 

the meters -- the manufacturers verified that they 

met those requirements. 

Q. And at the time of the filing of the 

implementation plan, did you specify the type of 

meter that PECO would use in the deployment? 

A. I believe so, yes. 

Q. And was that the Sensus meter that was part of 

the implementation? 

A. It was both the Sensus and the Landis & Gyr 

meter for residential applications. 

Q. There was some discussion in your testimony 

with regard to certain fire incidents and the steps 

that PECO has taken to address that issue? 

A. Yes. 

MR. LANZA: Your Honors, I'm marking 

Complainant's Cross-Examination Exhibit Number 2. 

(Whereupon, a document was marked as 

Complainant's Cross-Examination 

Exhibit No. 2 for identification.) 
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BY MR. LANZA: 

Q. Mr. Pritchard, I'm going to give you an 

opportunity to review that article. It's a newspaper 

article from the Philadelphia Inquirer, which is 

dated September 15th, 2012, and obviously, I'm not 

going to ask you questions about whether the reports 

are accurate, but I will ask you some questions about 

some of the claims in the article and give you an 

opportunity to perhaps correct some of the things 

that are included in that piece. 

A. Okay. 

Q. Again, this will be based•on your knowledge 

and nothing else. 

Starting with the first paragraph in that 

article, there's a discussion of the suspension of 

the smart meter installation program. 

Do you see that? 

A. Yes. 

Q. And there is a claim in the article that the 

utility, that means PECO, is evaluating what caused 

29 of the devices to overheat and catch fire. 

Do you see that? 

A. Yes. 

Q. Does that comport with your understanding of, 

number one, how many devices -- 
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A. At the time, yes. 

MR. SMITH: Your Honor, I want to 

renew my objection from this morning about the 

subject matter of this line. This is a meter brand 

that is not being used by PECO Energy. This case 

cannot possibly be about reasonable service with 

respect to the meters that he's about to spend time 

going through an entire newspaper article from four 

years ago asking whether -- what Andy Maykuth of the 

Inquirer said comports with what Mr. Pritchard 

remembers about a meter that we're not using, it's 

not relevant to this proceeding, and I just wanted to 

renew that objection. 

MR. LANZA: Your Honor, it's the same 

discussion that we had before, which is the safety of 

the equipment that PECO has chosen to use is at issue 

in the case and what steps PECO has taken to address 

concerns that customers have expressed about the 

safety of PECO's equipment is definitely at issue in 

the case. And this is exceedingly relevant to what 

has happened and what PECO has done to address 

concerns that customers have expressed about whatever 

equipment PECO has used. 

MR. SMITH: It's not the same 

discussion as this morning. There we were talking 
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about a communication from PECO to the customers, and 

your Honors allowed on the basis that we were talking 

about how we had communicated with our customers in 

examination of whether we had been reasonable in 

those communications. 

That is not the case here. This is 

not a communication from PECO. This is a newspaper 

article written by Andrew Maykuth. Moreover, this is 

not a question of the safety of PECO's facilities. 

Repeat, this meter is not in use on the PECO system. 

MR. LANZA: I think it bears on the 

issue of whether PECO has complied with Section 1501 

throughout the smart meter implementation process and 

what PECO has done to address concerns that have been 

raised by customers regarding the safety of the 

meters. Obviously, 1501 is at issue because of the 

safety, and also reasonableness as to what steps PECO 

has taken to address concerns expressed by customers 

and by the Commission by the way. 

MR. SMITH: It's the same thing. This 

meter is not in use. This is a newspaper article 

from yearS ago. 

JUDGE HEEP: Which meters were being 

installed at the time these customers were first 

contacted by the company? 
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MR. LANZA: Mr. Pritchard just 

testified that the implementation plan provided that 

two types of meters were going to be used for 

residential use, Sensus and L&G. 

JUDGE HEEP: I'm going to sustain the 

objection because it seems that outside of the 

context of this article, if your client had the same 

questions it could be presented as questions that 

your client had as opposed to from this article, so 

I'm going to sustain that objection. 

BY MR. LANZA: 

Q. Mr. Pritchard, at the time that'PECO commenced 

its implementation of the smart meter roll out, did 

any customer complain to you or to anyone at the 

company regarding any safety concerns that they had 

about the meter? 

MR. SMITH: I'm going to object. He 

just asked specifically about people other than the 

complainants in this case, what other people called 

up and talked to PECO -- again, this proceeding, by 

the Commission's orders, sending these back was 

supposed t❑ be about their concerns for their health. 

And he's asking questions about what other people 

called up and said to us. 

JUDGE HEEP: Well, you certainly 
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explored this area with Ms. Bison, so I'm going to 

allow it. 

THE WITNESS: Being a two-part 

question, did I have additional knowledge, no. I was 

not approached about safety by other customers. 

Corporately, I do not specifically have a 

recollection or knowledge of any other inquiries. 

BY MR. LANZA: 

Q. And at the time that you were preparing the 

implementation plan to be submitted and approved by 

the Commission, was the safety of the meters that 

were being proposed as part of the roll out part of 

the consideration? 

A. Part of the testing protocols, ANSI in 

particular, addresses the fit and usability of the 

meter itself. 

Q. And the safety testing, what did that involve? 

A. Again, not having a full compliment of the 

NCC-12 standards, they go into great detail on the 

requirements of any meter. 

Q. At the time that you were researching what 

system you would deploy as part of the implementation 

plan, I assume you were aware of the FCC limits? 

A. Yes. 

Q. And as part of your research, were you aware 
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of any information that tended to show that the FCC 

limits were inadequate in terms of RF emissions? 

A. No. 

Q. Did you do any research as part of the 

preparation of the implementation plan with regard to 

health effects that meters might have on sensitive 

customers? 

A. We were aware of what was going on with other 

utilities and researched, but our findings were that 

they were compliant to the various regulations. 

Q.. And what specifically were you aware of with 

regard to what was going on with ❑ ther utilities? 

A. We looked at how the meters were being rolled 

out at other utilities, what information was 

communicated to the customers, and then actually how 

the other systems functioned, and realizing the 

Sensus system, the FlexNet system, operates 

differently than specifically the systems deployed in 

California where most of the resistance to smart 

meters was coming. We recognized that we had a 

different platform. 

Q. And as part of your research into safety or 

health effects that meters might have on sensitive 

customers, were you able to identify FlexNet systems 

that were being used in other states? 
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A. Yes. 

Q. And were you able to determine whether the 

FlexNet type meters had raised any health concerns 

for customers in other states for other utilities? 

A. There were no concerns raised with the Sensus 

FlexNet system that I was aware of. 

Q. And any concerns with regard to the Landis & 

Gyr meters? 

A. Not specific to the meters. Again, I would 

caution blending the meter platform with the 

communication platform. The communications is what 

has the radio. The meter itself does not necessarily 

have an intrinsic radio to it ❑ r within it. 

Q. Understood. 

Do I understand you correctly that both the 

Sensus and L&G meters have the FlexNet radio? 

A. Yes. 

Q. So specific to the radio and the emissions 

emitted by the FlexNet radio, are you aware of any 

concerns that customers had expressed regarding 

health effects of the RF emissions from the FlexNet 

radio, in either the Sensus or the L&G meter? 

A. Not with the Sensus. 

Q. And how about the L&G? 

A. When I replied I meant not with the Sensus 

COMMONWEALTH REPORTING COMPANY (717) 761-7150 

JA001286 A 113



JA001287 
1028 

communication module, so that would apply to both. 

Q. Do you have your testimony in the Povacz case 

available to you? 

A. I'm not certain. That would be the rebuttal 

testimony? 

Q. Yeah, 2R, May 18th, 2016. 

A. Yes. Actually, the one I have is labeled 1R 

oh, replaced by 2R, yes. 

Q. I want to direct your attention to your 

Exhibit GP-1. 

A. Yes. 

Q. And I wonder if you could give us a quick 

explanation of the diagram in GP-1? 

A. Certainly. Consistent with past descriptions, 

this describes the Landis & Gyr AMR communication 

system. In this case, the meters would be' in a 

customer socket. They would transmit information at 

five-minute intervals to a device called a microcell 

controller. The microcell controller then would 

interact daily with a second device called a cell 

master which would relay that information to the cell 

head-end, which would be the server computer. 

Information would be consolidated there and then sent 

to PECO for further processing. 

Q. I don't want to read into the diagram, I just 
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want to ask you, with regard to the arrows that I see 

between the figure of the home and the figure of the 

pole ■  and then there's also arrows between the pole 

and the cell master tower. Is that intended to 

indicate wireless communications? 

A. Yes, it is. 

Q. Again, I don't want to read into the diagram, 

but I see that there's no arrows between the cell 

master and the CellNet head-end, is that intended to 

indicate that those communications are not wireless? 

A. It's a wired communication in most cases. 

Q. And then is that the same for the CellNet head 

end in PECO's systems? 

A. Yes. The CellNet head end would be remote in 

a different state. 

Q. And what type of wired communications are we 

talking about when we're talking about data exchanged 

from the cell tower to the head end? 

A. That would typically be commercially available 

communication circuits, and those would actually be 

provided by CellNet. We did not manage or supply 

those. 

Q. Are we talking about a copper wire or 

fiberoptics? 

A. Again, we did not specify those. They were 
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obtained and managed by CeilNet. So it could be a 

mix of whatever was available. They did not build 

those. They leveraged commercially available 

product. 

Q. Let's go to GP-2, if you would, please. 

A. Yes. 

Q. I have the same initial question, which is if 

you could give us a quick overview of what this 

diagram intended to represent? 

A. Certainly. This represents the Sensus AMI 

platform with specific emphasis on communications. 

In this case, the meter is able to interact in a 

bidirectional fashion wirelessly to a tower gateway 

base station. The role of the tower gateway base 

station is to receive or consolidate meter 

information from many, many meters and convert that 

to a wired communication solution to go long 

distances back to wherever the head end computer may 

be. 

Q. And again, just for short hand, are we talking 

about the arrows indicating wireless communications 

in the lines indicating wired communication? 

A. Yes. 

Q. And do you have a better sense of what types 

of wire communications are being used here between 
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the TGBs and the head end system? 

A. Yes. When I say wired, I would actually 

prefer to say essentially more fixed communications. 

PECO in this case we designed and developed the 

communication between the tower gateway base station 

and at least an intermediate point to the head end 

itself. We wanted to wholly own and operate that 

system and not be dependent upon third parties. So 

that system is a combination of fiberoptic and what 

we'll call wi-max communications. Again, all 

commercially available products, nothing uniquely 

developed or designed by PECO. 

Q. And I believe you testified to the effect that 

up to now, you have about 1.7 million AMI meters 

deployed throughout PECO's territory? 

A. That's correct. 

Q. How many TGBs do you have in the territory? 

A. 179 TGBs. 

Q. Going back to questions that both Mr. Smith 

and I asked you regarding Act 129 and the 

requirements of the statute, is it your understanding 

that Act 129 does not require PECO to test meters as 

to whether they have any negative health effects on 

customers? 

A. 1 do not recall any reference in Act 129 as 
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such. 

Q. Aside from the fact -- the question of whether 

Act 129 requires that type of testing, in other 

words, testing as to the health effects of RF 

transmissions on individuals, as far as you know, did 

PECO conduct any testing t❑ determine whether the RF 

transmissions from the smart meters had any adverse 

health effects on individuals? 

A. We did not conduct tests on persons. We 

viewed the testing materials including the NC 

compliance and the FCC guidelines which both were 

met. 

Q. And were you privy to any scientific studies 

that may have been done on the effects of RF on the 

health of individuals? 

A. No. 

Q. That was not part of your review before you 

submitted the implementation plan? 

A. No. We ensured that it met the standards and 

regulations that were presented. 

Q. As part of the smart meter implementation 

plan, did you recommend that any testing of the 

effects of RF on the health of individuals be done? 

A. Not as part of the implementation plan. 

Q. And was there any recommendation on your part 
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that PECO conduct such testing? 

A. No. 

Q. About how long did the investigation of 

options for smart meter roll out, how long did that 

take from the time that you were aware that such a 

requirement was going to be enacted? 

A. The Act 129 requirements? 

Q. Yes. 

A. That covered several years. 

Q. And as part of your research, did you 

investigate any ❑ther smart meter solutions other 

than wireless? 

A. Yes. 

Q. And what were the conclusions of those 

investigations? 

A. Principally, the communication means that 

we're commercially available and commercially viable, 

or either a number of differing wireless technologies 

with differing architectures and then also wired 

communications in the form of power line carrier 

communications much like Pennsylvania Power and Light 

is now retiring. These systems also were somewhat 

more popular in Europe due to the architecture of 

their power grid, specifically ENEL had developed 

their own system that subsequently had become 
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commercially available but has not been selected by 

any utility for deployment in the United States due 

t❑ the limited functionality. And again, in the 

discussion as I described, the power grid 

architecture in the United States makes power line 

carrier communications very difficult to achieve with 

great success. 

Q. In your testimony earlier today, there was 

some discussion about Europe and what different 

options are used in European countries, and one of 

the comments you made was regarding the factors that 

go into that type of decision as to what system 

you're going to use, and one of the criteria that you 

identified was the density issue. 

A. Yes. 

Q. Am I correct in understanding that you believe 

that some systems are better suited for a European 

environment because there's a more dense 

concentration of population? 

A. That is one of many factors. 

Q. And are you saying that the density in the 

Philadelphia area is less than the density in some of 

the countries in Europe where non-wireless systems 

are used? 

A. In this case, it's not the density, especially 
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in urban environments. The density is related to how 

the electric grid serves those customers. So it's 

not the quantity of customers; it's the ability of 

the transformers and the voltage that is being 

supplied driving that density factor. So as I said, 

a transformer, even in the Philadelphia area, has an 

average of five to seven customers. Now some may be 

higher, but the average for a European transformer is 

well over a hundred customers. 

Q. How does the number of transformers affect 

whether a wired solution is preferred to a wireless? 

A. Not to get overtly technical, but a wired 

solution, as I said before, imposes a signal on top 

of the sinusoidal wave form that travels down the 

electric wire that's actually the energy. When such 

a signal needs to pass through a transformer or other 

devices on the power grid, such as capacitors or 

inductors, all those attenuate that signal 

tremendously. 

So what they've been able to do in Europe is 

put collectors at every transformer. In the United 

States, the quantity of transformers that we have is 

so great that it would be inefficient to put devices 

at every transformer. So that precludes that 

construct or that communication means. 
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Now, some companies, as I said ■  the TWACS 

system at PPL, they successfully penetrate through 

the transformer but at a great cost in ability to 

communicate and functionality. They cannot provide 

the ❑utage management capabilities that a wireless 

system would provide. 

Q. Is it fair to say that the smart meter grid or 

system that PECO has deployed is a hybrid system in 

the sense that it uses both wireless and wired 

communications to take the data from the meter to 

PECO's main office?. 

A. I believe that you would have to take that in 

the proper context. When most discussions at least 

talk about AMI platforms ■  they are focused on the 

collector to the meter itself. The communications 

from the collector back to the head end computer or 

server are rather similar across the board. In 

PECO's case, we elected to have a private system. 

Other companies have elected to go to a public 

system. 

Q. What's your recollection with regard to the 

informatiOn that was provided to the Commission and 

the implementation plan with regard to the safety of 

the meters that you were proposing to roll out? 

A. Again, the meters met NC standards and also 
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met the FCC requirements. 

Q. Were you persuaded that the meters that you 

were proposing to install were safe? 

A. Yes. 

Q. I will direct you to page 9 of your rebuttal 

testimony in the Povacz case. 

A. I have that. 

0. I believe you testified along these lines just 

today with regard to the availability of a 

commercially feasible alternative. 

A. Yps.. 

0. 'I just want to clarify what you mean by a 

commercially feasible alternative? 

A. This was in reference, I believe, specifically 

to meters that would be able to interface to a 

fiberoptic system, if that is the correct context. 

Q. So what do you mean by commercially feasible? 

A. If I could go out and purchase meters in 

accordance with the timelines established by Act 129 

that had that functionality, and no, there were n❑ 

meters that would accept a fiberoptic connection. 

Q. Arid this would have been in what year? 

A. This was, again, in 2009, 2010 when the RFP 

was released. Additional criteria there was the 

scaleability to make sure a system would meet 
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ultimately not only the electric but gas meters. 

Q. I'm staying on page 9 of your testimony, and 

beginning on line 8 and into line 9, you state and I 

quote, We also estimated that installation of a 

fiberoptic system for the meters to communicate with 

TGBs would have added billions of dollars of cost to 

the system. 

A. Yes. 

Q. I'm wondering if you could be more specific 

about that amount and how you arrived at that amount? 

A. I don't have an exact estimate, but the cost 

of running fiberoptic cable is in the multiple 

millions of dollars per mile. And to reach 1.7 

million customers would far, far exceed the cost to 

serve with a radio solution. 

Q. So is it fair to say that part of that figure 

assumes that you, PECO, would be rolling out 

fiberoptic throughout PECO's territory? 

A. Yes. That would go hand in hand with that, 

yes. 

Q. And would that figure change if PECO decided 

to use an existing fiberoptic network in the 

Philadelphia area? 

A. Again, our strategy was to use a network that 

we had ultimate control over. As we're a regulated 
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entity to deliver electricity, we wanted to have full 

control of that and not be subject to a third party 

in times ❑f disaster or even homeland security. 

Q. That's not my question. My question is 

whether the figure that you cited on page 9 of 

billions of dollars would change if PECO had decided 

to use an existing fiberoptic network? 

A. Not having an estimate of what the charge to 

use those systems would be, I believe anybody with a 

fiberoptic system would want to recover their 

construction costs, so ultimately -- not only recover 

their construction costs but likely make some profit 

on that. So it could be comparable over the life of 

the system. 

4. But it's fair to assume that whoever the 

fiberoptic provider is would not charge only PECO for 

the roll out of their fiberoptic system; right? 

A. Depending what other customers intended, and 

we have no optic on what that would be. I don't know 

who else would be using that. 

Q. Well, you are aware that people in the 

Philadelphia area use fiberoptic communications? 

A. Certainly. But that fiber, with the exception 

of the newly installed Fios system, do not reach 

residential premises. It's designed in a backbone 
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fashion. 

Q. Are you saying Fios does not reach residential 

premises? 

A. No. At the time this decision was made, Fios 

was not even being considered, I believe. 

Q. My question is not with regard to the 

situation as it existed in 2010 or whenever the 

decision was being made. My question relates to the 

estimate of costs if PECO were to decide today to use 

a fiberoptic network that's already in place? 

A. I think we'd have to look at the entire 

landscape of the architecture. I believe we are very 

satisfied with the architecture we selected. 

Technology evolves, especially over a period of five 

to six years. 

Q. - Mr. Pritchard, what is an AMSP? 

A. That would be an alternate meter service 

provider. 

Q. What is your understanding of the function of 

an AMSP? 

A. That would be an entity that would come in and 

do the meter reading services, and at their option 

provide a bill directly to the customer or provide 

that data to whoever the billing authority may be. 

MR. LANZA: Your Honors, I'm marking 
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Complainant's Cross-Examination Exhibit Number 3. 

(Whereupon, a document was marked as 

Complainant's Cross-Examination 

Exhibit No. 3 for identification.) 

BY MR. LANZA: 

Q. I'll give you a minute to review that. It's 

only a couple pages. 

A. Okay. 

Q. And going back to your description of an AMSP, 

is it your understanding that there exists in 

Pennsylvania today the possibility of an AMSP 

providing meters for customers who choose a service 

if it existed? 

A. There's a provision of that in the tariff. 

Q. So I want to point you to Cross-Examination 

Exhibi-t 3, which is a portion of the transcript in 

the Kreider hearing, and in particular at page 113 at 

the bottom, it was a question, and I'm quoting line 

20, "Now, if somebody decided that they wanted to 

sell meters that had fiberoptics to fulfill the 

function that PECO is doing through ZigBee and to 

fulfill the function that PECO's doing through the 

radio frequency transmissions to the tower gateway 

base station, if they conceivably go to the 

Commission and offer to provide that service to the 
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public and seek to license it? 

"ANSWER: Conceivably, yes." 

Would your answer be the same today if I 

asked you that question? 

A. Yes. 

Q. And if they did that, continuing on line 3 of 

page 114, but no one has done that yet? And your 

answer is, No one has done that nor am I aware of 

technology that offers that. 

Would your answer be the same today? 

A. Yes. 

Q. Question on 7, "DECO has made provisions that 

if other commercial entities wish to provide that 

service there is room for it on our system. 

"ANSWER: That would be acceptable." 

Would you"r answer be the same? 

A. Yes. 

Q. There was some discussion earlier in the 

course of Mr. Smith's questioning with regard to 

tariff rules in the event that a customer wanted a 

different type of meter, if I remember that 

correctly: 

A. Yes. 

Q. What is your understanding of the tariff 

provisions with regard to who would bear the cost? 
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A. PECO would supply that meter depending on what 

functionality needed. I'm not certain if the 

customer pays the cost or if PECO does. Again, that 

was in reference to a meter to support a particular 

rate the customer's on or a particular need for what 

is called pulse contacts to support communication to 

some sort of energy management system, but it was in 

that context. 

Q. In your research regarding the smart meter 

implementation plan or since, have you come across 

any other utilities in other states perhaps that have 

to deal with opt-out provisions pursuant to the rules 

in that jurisdiction? 

A. Yes. 

Q. Are any of those utilities that have to deal 

with opt-out issues subsidiaries or affiliates of 

Exelon? 

A. Yes. 

Q. And have you had any discussions -- I know you 

told Mr. Smith earlier that you communicated with 

other utilities. Have you had any discussions with 

other utilities, maybe Exelon affiliates or maybe 

not, regarding opt-out issues? 

A. Yes. 

Q. What is your understanding of how other 
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utilities in other jurisdictions handle opt-out 

issues? 

A. They would utilize a manual meter reading 

solution to collect that data. 

Q. In your testimony I believe you have said that 

it would not be feasible for PECO to have certain 

customers who are not on the network that you 

created. 

How do other utilities in other jurisdictions 

handle that issue? 

A. The principal .difference here is that PECO -- 

Q. If you can answer the question first. 

MR. SMITH: If you could not interrupt 

the witness, please. 

THE WITNESS: PECO deployed our AMR 

platform in 2000. At that point, we went from manual 

meter reading to automated meter reading. We no 

longer had any facilities, resources, applications, 

infrastructure for manual meter reading. Other 

utilities, including other Exelon utilities, when 

they have migrated to AMI, they have gone from a 

manual system to an automated AMI platform. In their 

case, they were able to maintain that manual meter 

reading system. They were unable to retire that as 

planned, but they had that infrastructure in place. 
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PECO has not had that infrastructure 

in place for now 16-plus years. And so for PECO, we 

would have to recreate that infrastructure. 

Furthermore, I believe at least one if not of --

well, I'll just say one of those Exelon companies 

that has an opt-out program is on a different billing 

system that PECO is on. So we would not even be able 

to take any advantage of those systems. So we would 

have to recreate that entire infrastructure. So 

whether we went to a manual meter reading solution or 

an alternatjve meter reading solution, which has been 

questioned, it would be extremely costly and 

comparable to implementing a second entire meter 

reading platform. 

BY MR. LANZA: 

Q. • In your testimony earlier today, and please 

correct me if I'm wrong, but I believe you testified 

that different PECO customers have different types of 

meters because some have special rate 

characteristics? 

A. Yes. Well, meters are becoming more common. 

However, some customers have single-phase services; 

other customers have multiple-phase services, 

three-phase services. Also, the voltage of those 

services vary. Typical residential services are a 

COMMONWEALTH REPORTING COMPANY (717) 761-7160 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JA001304 A 131



JA001305 
1046 

240 volt service. Volts are just varied to a point 

that the measurement instrument, what is commonly 

called current transformers, can either be 

self-contained within the meter or they could be 

external. So those various constructs stipulate the 

particular meter that might be used in the various 

situations. 

Q. So is it fair to say that you have the 

situation in the PECO service territory where you 

would have some customers with commercial meters that 

would not be suitable for residential use? 

'A. Yes. 

Q. And in the same vein, you have in PECO 

territory the situation where some customers, 

commercial customers for example, have a certain type 

of meter that would not be suitable for an industrial 

customer? 

A. Correct. 

Q. So is it fair to say that PECO manages to deal 

with a system in which different customers have 

different types of meters? 

A. With the limitation of the variability. One 

of the things that we do to maintain our cost basis, 

the prudency for the rates that we charge, we need to 

minimize the amount of infrastructure. All those 
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meters remain common in that they measure energy 

usage, they transmit data over the AMI infrastructure 

as described. 

Q. Is it fair to say also that because different 

customers have different meters in PECO territories, 

that the cost associated with the different type of 

meters for a different type of customer changes? 

A. Physical cost of each meter may vary, yes. 

Q. S❑ do you have the situation in PECO's 

territory where a commercial customer might be paying 

more because they have a different type of meter than 

say a residential customer? 

A. I do not have intimate knowledge of the rates 

that individual customers may be paying. 

Q. You just discussed this concept of 

variability. Is it fair to say that if you were 

able, by waving a magic wand, to install the same 

type of meter for every single PECO customer, the 

cost of that implementation would be less than if you 

had different types of meters for different types of 

customers? 

A. First, not having a magic wand, that would be 

very difficult, but the amount of commonality in the 

meters is great today, that in this case, much of the 

discussion has focused on the AMI platform, the 
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infrastructure, not the specific end point. The end 

point is a data collection platform, and then the 

communications, the communication module and the 

network, is all common for all customers. 

Q. And how many industrial customers does PECO 

have? 

A. I don't have a specific industrial customer 

name. It is in the thousands. 

Q. Do any of those industrial customers, as far 

as you know, have meters that provide data to PECO's 

billing systems using some methodology other than a 

wireless transmission? 

A. Just like the AMR platform that we're in the 

process of retiring, we had a second platform called 

the Itron MV-90 system. That system utilized 

telephone communications. That system by nature, 

MV-90 is multivendor 1990. That platform thereby is 

a 26-year-old meter reading system. That system is 

not Act 129 compliant, and we are in the process of 

converting those customers over to the AMT platform. 

Q. In the course of your testimony in response to 

Mr, Smith's questions, and I believe also in response 

to my questions, you stated that in designing its 

smart meter system, PECO was looking for, I believe 

I'm quoting here, ultimate control? 
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A. Yes. 

Q. Do you believe you have achieved ultimate 

control in the design of your smart meter system? 

A. I believe we are satisfied with the level of 

control that we have. 

Q. Does the control that you have over the AMI 

infrastructure include control over the signal that 

the AMI meters emit? 

A. Yes. I would say though that that reference 

was in our ability to ensure that we provide safe and 

reliable electric service during a variety of 

conditions, including storms and potential terrorist 

or other homeland security acts. Through examples 

like Hurricane Sandy where we remained communications 

to over 98 percent of the meters throughout that 

storm .even though we had significant impacts to not 

only the smart grid network but our service territory 

in general, that the smart grid and AMI platform 

performed very well and was able t ❑ support that 

restoration inasmuch that we were able to shorten the 

restoration effort by two if not three days faster 

than any of our neighbors that had similar damage. 

So with that respect, I think we are very satisfied. 

Q. To me it sounds like you're saying you want 

ultimate control from a standpoint of reliability; am 
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I correct in saying that? 

A. Yes. 

Q. Is it fair to say that you don't have ultimate 

control when it comes to whether the FlexNet radio, 

for example, can be disconnected or interrupted 

somehow? 

A. The FlexNet portion of our system has a 

tremendous amount of flexibility, no pun intended, 

but as described, allows us to change the operating 

characteristics significantly such that I believe I 

have established that the meters communicate far less 

frequently than any of the ❑ther commercially 

available systems. So inasmuch as those parameters, 

that yes, we are satisfied. 

Q. Do you believe you have the capability right 

now •in the AMI meters that PECO has rolled out to 

decrease the numbers of RE transmissions that are 

sent out from the meter to the rest of the 

communication infrastructure? 

A. You said the meters we have ruled out? 

Q. Rolled out, implemented. 

A. Can you ask the question again? I was stuck 

on that. 

Q• Do you have the capability now with the AMI 

meters that have been installed to reduce the number 
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of transmissions that the meter sends to PECO's 

communications system? 

A. Yes. The FlexNet cards ■  yes, I described the 

configurability as much as the various settings going 

from transmitting every 15 minutes to transmitting in 

as frequently as every 240 minutes. 

Q. And did I understand your testimony correctly 

as well that you would have the ability to adjust the 

level of RF transmissions or the frequency of RF 

transmissions based on geographic conditions? 

A. It'.s actually adjusted according to how well 

the meter is being heard by the network and by the 

system. 

Q. And would that be affected by geographic -- 

A. That would be one factor, yes. 

Q. . I want to go back to -- I want t❑ refer you to 

the exhibit that you introduced earlier today 

explaining the difference between the mesh network 

and the point to point system. 

A. Yes. 

Q. Do you have that with you? 

A. Are you referencing GP-10? 

Q. Yes. Thank you. 

With regard to GP-10, and in particular the 

point to point diagram, you said that there was a 
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representation in the diagram that is intended to 

show the buddy meter? 

A. Yes. 

Q. And I see in the diagram, and obviously this 

is not for purposes of accuracy, but you have a 

couple of them on the diagram? 

A. Yes. 

Q. If you could explain to me under what 

circumstances the buddy meters would be you used, and 

I believe you said about three percent of the meters? 

A. Yes. We found certain locations, one example 

might be a farmhouse that has a stone basement. 

❑ften foundation walls being in excess ❑f a 

foot-and-a-half if not two-feet thick. It is very 

difficult to get sufficient signal out of that 

environment and back to a TGB. So in this those 

cases, we would elect to enable a nearby meter to act 

as a buddy that would be able to receive the 

attenuated signals and relay them back to a tower. 

Q. Have you had an opportunity to review 

Ms. Murphy's testimony? 

A. Yes. 

Q. And in particular, there is some portion of 

her testimony where she describes her property? 

A. Yes. 
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Q. She has a farm. She has horses. And I'm 

wondering whether based on your review of her 

testimony and the descriptions of her property, 

whether you would anticipate that the conditions that 

you know of based on her testimony would necessitate 

this kind of buddy system because of distances or 

other factors? 

A. I would suspect your question is more would 

there be any likelihood of her meter needing to act 

as a buddy for other meters, and my answer would be 

no. 

Q. And why not? 

A. The meters that are surrounding her premises 

are all speaking at very minimalistic rates. As 

testified T believe they are all transmitting at the 

240 rate already, so therefore, they are all very 

strong communicating meters with few obstructions or 

reasons that communications would not occur. 

Q. You testified earlier with regard to UL 

testing, when Mr. Smith was asking you questions 

around that topic, and I believe your testimony was 

that the current meters meet the standards? 

A. Yes. 

Q. What is the distinction there? Were the prior 

meters not meeting the standards? 
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A. The prior meters being the Sensus meter? 

Q. Yes. 

A. The UL testing did not exist at that time ■  so 

there was no measure for which to compare to. 

Q. Has there been any retroactive testing of the 

Sensus meters using the UL standards? 

MR. SMITH: Objection, your Honor. 

Now we're back to a meter that isn't on the system 

which was not -- 

JUDGE HEEP: I agree. Sustained. 

BY MR. LANZA: 

Q. Mr. Smith asked you some questions with regard 

to some of Ms. Povacz's claims, and one of them was 

the ability of the L&G meters to be able to 

communicate with household appliances. 

Is it your testimony that Act 129 requires 

that the smart meters that PECO install communicate 

with household appliances? 

A. No. Act 129 requires the ability to present 

consumption and price information to the customer 

presumably in an electronic format. The actual 

appliances or devices that would receive or display 

that information is at the discretion of the 

consumer, and I believe the Commission has verified 

that position as well. 
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Q. In response to questions from Mr. Smith, you 

discussed whether the ZigBee transmissions were 

included in calculations that you made and 

calculations that Dr. Davis made as well, and as part 

of that testimony, I believe you testified ■  and you 

can correct me if I'm wrong, that the ZigBee devices 

do not transmit for 40 miles? 

A. Correct. 

Q. What is the range of ZigBee transmissions on 

the meters? 

A. I believe, depending on attenuation within the 

house, to be measured in feet, in possibly tens of 

feet. 

Q. You mentioned attenuation. So if the meter 

was unimpeded, do you know what the maximum range of 

a ZigBee radio would be? 

A. Well, any signal will carry on for some 

distance, but the question becomes the usability of 

that signal. Again, it's -- I do not have a measure 

in free space in an ideal scenario how far that would 

be. I know corporate -- not corporate -- industry 

experience has been that the ZigBee effective 

communication distance is quite short. 

Q. Have you been involved in any discussions with 

any of the complainants in this case regarding 
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alternatives that would satisfy the concerns that the 

complainant had expressed? 

A. No direct discussions with complainants. 

Q. I believe this is my last question, 

Mr. Pritchard. Do you believe that the Commission 

has the authority to order PECO to install a meter in 

the complainant's premises other than a wireless 

meter? 

MR. SMITH: Objection, calls for a 

legal conclusion. 

JUDGE HEEP: I'll allow it given that 

he seemed to be working on developing the plan. 

THE WITNESS: Could you ask the 

question again? 

BY MR. LANZA: 

4. Do you believe that the Commission has the 

authority to order PECO to install something other 

than the wireless meter in the premises of the 

complainants? 

A. Any such order would have to be sufficiently 

comprehensive that it would allow for the full 

integration and into the appropriate billing systems 

and also account for any business processes that 

would be impacted. This is not a trivial matter by 

any means, that there would, again, be substantial 
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costs, both on the software side, the integration 

side, but also on the business process side to ensure 

said meters, that there was a supply of meters, that 

the business processes properly accounted for that. 

Simply if there was an emergency event that required 

a replacement of that meter, we would want to ensure 

that that ❑ne off meter as you described would be 

dually replaced in the same fashion. That is quite a 

lot of business process that would need t❑ be 

addressed which would be quite expensive that would 

have to be accounted for in this fashion. 

Q. So does that mean that yes, the Commission 

does have the authority to order that? 

A. I suppose I do not have expertise in what the 

latitude ❑ f the Commission would be there. That's 

outside of my scope. My response is, if such an 

order were to be made ■  that I would hope that it 

would take into account all the impacts of such and 

that would -- I would think need to be heavily 

reviewed on the prudency side. 

MR. LANZA: Your Honor, I'm marking 

Complainant's Cross-Examination Exhibit Number 4. 

(Whereupon, a document was marked as 

Complaint's Cross-Examination Exhibit 

No. 4 for identification.) 
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BY MR. LANZA: 

Q. Mr. Pritchard, this is Complainant's 

Cross-Examination Exhibit Number 4, and it's a 

response to discovery that you provided in the Murphy 

matter. 

Did you prepare this response? 

A. Yes. 

Q. I am reading from your response, PECO does not 

accept the premise of the question that the 

Commission has authority for intent to make 

determination of whether or not to permit AMI 

installation at this property. 

Did you prepare that response? 

A. I participated in the preparation and oversaw 

the response, yes. 

Q. And you are the responsible witness for this 

particular response? 

A. Yes. 

MR. LANZA: I have no more questions, 

your Honor. 

JUDGE HEEP: I have a few. 

Just on GP-11, it appears that 

believe this is the Albrecht-Randall residence? 

THE WITNESS: Yes. 

JUDGE HEEP: It looks to be on a 
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corner. Does the fact that it's on a corner have any 

bearing on what type of meter is installed? 

THE WITNESS: No. The type of service 

to the house is the standard single-phase service. 

JUDGE HEEP: Why was the number of 

transmissions reduced for that area? 

THE WITNESS: Any number of factors, 

but the proximity to the TGB itself, it could be the 

density. Again, RF is somewhat more of an art form 

than a pure science when it comes to why one house 

might be stronger than another. But in this caSe, -

the prevailing settings, especially the ones 

immediately in the vicinity of this residence, were 

all at the minimal transmissions rates. 

JUDGE HEEP: Now referencing Appendix 

75 on page 9, you say at number 13, paid service 

programs was not included ultimately. 

THE WITNESS: Yes. 

JUDGE HEEP: Is that related to or 

different from the return to Complainant's 

Cross-Examination Exhibit 1, page 5, G3, it says, 

Effectively support the automatic control of the 

customer's electricity. 

Are those two in any way related. 

THE WITNESS: No. That reference was 
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specifically due to demand response type programs, 

conservation programs, that the customer may 

participate in if they were developed. 

JUDGE HEEP: Going back to the 

reduction of the transmissions. Is that for the 

ZigBee? 

THE WITNESS: Yes. No, no. It's for 

the FlexNet. 

JUDGE HEEP: Oh, because I was going 

to say, if you can reduce the ZigBee, why can't you 

just turn it ❑ff. 

THE WITNESS: The manufacturer has 

provided no means to turn the radio off, the ZigBee 

radio. 

JUDGE HEEP: And I just wanted to ask 

you about some terms you used for when we're looking 

at this later. 

You referenced the billing authority. 

So in this case it would be PECO? 

THE WITNESS: Actually, the AMSP could 

have a third party provide the energy bill, so they 

would actually create the bills and manage that 

relationship with the customer. 

JUDGE HEEP: Who's providing the 

energy? 
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THE WITNESS: Since we're deregulated, 

any number of providers can provide that. PECO would 

be the deliverer of the energy. 

JUDGE HEEP: You used the word 

paraline? 

THE WITNESS: Power line carrier. 

JUDGE HEEP: Oh, power. 

THE WITNESS: That is a means of 

communicating over the wires. Again, the 

distribution system was designed to deliver energy, 

not to deliver high quality-  signal for 

communications. 

JUDGE HEEP: And you referenced 

tuning. 

THE WITNESS: We use the word tuning 

to the process where we change the configuration or 

settings of the AMT meters, whether they're going to 

transmit every 240 minutes, 180 minutes, 150, 120, 

down to the 15-minute duration. So that's the 

process of actually, through software, looking at 

each and every meter to optimize its performance. 

JUDGE HEEP: You tune through use of 

software? 

THE WITNESS: Yes. That occurs every 

day, and that allows us to get the performance that 
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we're experiencing. There was some question as far 

2 as can we truly support 1.7 million meters with 179 

3 towers. The tuning is the process that allows us to 

4 do that. 

5 JUDGE HEEP: And you used the term 

6 unprovisioned state. 

'7 THE WITNESS: Yes. When the meter's 

a delivered, the ZigBee radio is in a state where it's 

9 trying to reach out and connect to a device. If 

10 there is no devices, then it will continue to seek 

11 those devices. Much the same would occur during a 

12 power outage. If you break that connection, it's 

13 trying to rejoin whatever network it is participating 

14 in. 

15 JUDGE HEEP: And finally, how is the 

16 PECO system different from the California system? 

17 THE WITNESS: Well, there's two 

18 systems predominantly installed in California. One 

19 would be the Silver Spring Network; that's a mesh 

20 network system. San Diego Gas and Electric uses the 

21 Itron mesh network. 

22 JUDGE HEEP: So they are mesh networks 

23 as opposed to the one that we use here? 

24 THE WITNESS: Yes, in both cases. 

25 JUDGE PELL: Just a couple. 
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Assuming you had a system where you 

were using fiberoptics, would that completely 

eliminate radio frequency emissions from a meter you 

would install? 

THE WITNESS: If there were to be a 

system that you could bring the fiberoptic cable 

directly to the meter, no, then there would be no 

need for RE'. If we compare it t❑ the system 

installed in Chattanooga, while they have a fiber in 

the street and it was built to serve for cable 

television and Internet purposes for those customers 

that subscribed to the system, they put a device into 

the house, and that device was interfaced to the 

fiberoptic. Beyond that, it was either copper or 

wireless connections. So the notion that there's a 

fiberoptic system serving the meters, it's just more 

of a relative percentage of the communication path is 

under fiber. All the systems, whether it's the last 

inch or the last mile or the last five miles, use 

some element of either copper or wireless. 

JUDGE PELL: And then assuming again 

that you had that kind of a system in place, would 

that eliminate -- or maybe just correct my 

misunderstanding if that's the case -- would that 

eliminate the need for something like the ZigBee 
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radio or a comparable device in a meter? 

THE WITNESS: Again, the industry has 

selected the ZigBee radio as the radio of choice for 

these low power in-home networks with the belief that 

the appliance manufacturers and the thermostat 

manufacturers would adopt that. So we had a decision 

to make at the time when we selected the technology. 

Today the industry, while there are 

other communication options, other wiring systems, 

again, you may have heard of blue tooth that's used 

between a phone and a headset or for other audio type 

of applications, there are similar systems to ZigBee, 

one called Z-wave, which is a modified ZigBee, still 

a wireless network. I believe the challenge is that 

the in-home device deployment adoption has lagged. 

That while available, customers have not adopted that 

at a great scale. 

So when I mention the unprovisioned 

state, the system's ready, the system's ready to meet 

the requirements of the Act as far as being able to 

send price and consumption data in, in anticipation 

of new rates and new programs, but that has not been 

put into effect today. 

JUDGE PELL: Maybe I'm just not 

following you then. Would there still be something 

COMMONWEALTH REPORTING COMPANY (717) 761-7150 

1 

2 

3 

4 

5 

5 

7 

8 

9 

10 

li 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JA001323 A 150



JA001324 
1065 

that needed to try to communicate with smart devices 

in the house? 

THE WITNESS: Yeah. 

JUDGE PELL: So there would still be 

something -- 

THE WITNESS: Yes. S❑ again, if the 

interface between fiberoptic and the home, unless the 

consumer was willing to pull fiberoptics with every 

appliance within the home, which again, seems 

relatively impractical for all but a brand new 

high-end house, I don't think there's any active 

fiber fully within the house. That's where wireless 

is a good solution for that, especially if you're 

going into an existing dwelling. You don't have t❑ 

pull wires between every light switch, between every 

thermostat, taking advantage of a wireless, whether 

it was Wi-Fi with computer communications or some 

ZigBee variant. That's the prevailing market again. 

JUDGE PELL: Thank you. 

MR. SMITH: Just a short line of 

redirect. I think it will be one or two questions. 

REDIRECT EXAMINATION 

BY MR. SMITH: 

Q. Mr. Lanza asked a lot of questions about 

fiberoptics and other potential design alternatives. 
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A lot of those questions were focused on the state of 

things in 2008, 2009 when you were making the initial 

choice. So I just want to do a bookend on that for 

now. 

So if you could kind of generally talk about 

the state of alternatives now, things that are 

commercially available and things that could or could 

not be integrated into the PECO system. 

A. Well, with the commercially available, the 

market itself has constricted somewhat as far as the 

number of active providers. There's been a fair 

amount of consolidation and merger activities in the 

vendor element. Again, there is not a commercially 

available fiberoptic-based system. Actually, of all 

the systems, I believe wireless has been the leading, 

whether it's the mesh architecture or the point to 

point architecture. 

I would reference some of the most recent 

awards, the latest award within the State of 

Pennsylvania has been the Landis & Gyr with their 

grid stream wireless mesh solution. Consolidated 

Edison in New York City, as part of the Reforming 

Energy Visioned Act, has chosen the Silver Spring 

network wireless mesh system. So the recent awards 

have all been focused on wireless technology. 
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Honor. 

1067 

MR. SMITH: No further questions, your 

JUDGE HEEP: Mr. Lanza? 

MR. LANZA: Nothing more, your Honor. 

JUDGE HEEP: Do you want to move your 

documents into evidence? 

MR. SMITH: I thought I did this 

morning? 

JUDGE PELL: You did but subject to --

MR. LANZA: No objections, your Honor. 

JUDGE HEEP: They're admitted as 

marked. 

(Whereupon, the documents marked as 

PECO Exhibit GP Nos. 1 through 4 and 

GP Nos. 1 through 11 were received in 

evidence.) 

(At this time, there was a brief break 

in the proceedings.) 

JUDGE HEEP: We're back on the record. 

And where are we now? 

MR. HARVEY: Your Honor, I believe 

that PECO is about to call some witnesses at this 

point. 

MR. WATSON: Good afternoon, your 

Honor. 
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JUDGE BEEP: We may proceed. 

MR. WATSON: PECO calls Dr. 

Christopher Davis. 

JUDGE HEEP: Hello, Dr. Davis. 

Would you raise your right hand. 

Whereupon, 

CHRISTOPHER DAVIS 

having been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. WATSON: 

Q. Would you please state your full name for the 

record and spell it, please? 

A. Christopher ❑avis, D-A-V-I-S. 

Q. Are you the ❑r. Christopher Davis who 

previously provided written pre-filed rebuttal 

testimony in Povacz v. PECO? 

A. Yes, I am. 

Q. Do you have a copy of that? 

A. Yes, I do. 

Q. And is that identified in that case as PECO 

Statement 3R? 

A. Correct. 

Q. Do you have a copy of that document before 

you? 

A. I do. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE 

ED FRIEDMAN, ) 
) 

Plaintiff, ) 
) 

v. )  2:20-cv-00237-JDL 
)  

CENTRAL MAINE POWER ) 
COMPANY,  ) 

) 
Defendant. ) 

ORDER ON DEFENDANT’S MOTION TO DISMISS 

In the early 2010s, Central Maine Power Company (CMP) began installing 

digital “smart meters” to measure its customers’ electricity usage, replacing the 

analog meters that CMP customers had previously used for that purpose.  Smart 

meters allow CMP to take measurements remotely and in greater detail than analog 

meters.  As the Maine Public Utilities Commission (the PUC) has observed, the Smart 

Meter Program “provides both utility operational savings (e.g., lower storm 

restoration costs) and a platform for programs that allow customers to lower their 

energy costs . . . .”  Order (Part II), Nos. 2010-345, 2010-389, 2010-398, 2010-400, 

2011-085, Order, at 2 (Me. P.U.C. June 22, 2011); ECF No. 11-4 at 2.  However, to 

transmit signals remotely, smart meters—like cell phones and wireless internet 

routers—emit a small amount of radiofrequency (RF) radiation, and their deployment 

sparked health concerns among some of CMP’s customers.  For this and other 

reasons, the Smart Meter Program was the subject of multiple administrative 

proceedings before the PUC, as well as state court litigation.  In the end, the smart 

Case 2:20-cv-00237-JDL   Document 26   Filed 03/31/21   Page 1 of 12    PageID #: 504A 155



2 

meters were permitted to be used; however, pursuant to several PUC orders that are 

implicated by this case, CMP allows customers to opt out of the Smart Meter Program 

and to continue to use an analog meter.  Customers who opt out must pay a fee. 

In July 2020, Ed Friedman brought this action asserting that he cannot use a 

smart meter because he has non-Hodgkins lymphoma, and that CMP’s refusal to 

waive the opt-out fee for him violates the Americans with Disabilities Act, the 

Rehabilitation Act, and the Fair Housing Act (ECF No. 1).  CMP has moved to dismiss 

the Complaint in its entirety (ECF No. 11).  For the following reasons, I deny the 

motion. 

I.  FACTUAL BACKGROUND 

The following facts are derived from the Complaint and from state 

administrative and judicial records, which I may consider on a motion to dismiss.  See 

Alt. Energy, Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001). 

CMP, a public utility that provides electricity service, measures its customers’ 

electricity usage through meters that are installed at their homes.  In 2010, the PUC 

approved CMP’s proposal to implement the Smart Meter Program.  See Friedman v. 

Pub. Utils. Comm’n (Friedman II), 2016 ME 19, ¶ 1, 132 A.3d 183, 184.1  In 2011, in 

response to customer complaints, the PUC issued two orders mandating that CMP 

allow customers to opt out of the Smart Meter Program, but that CMP charge a fee 

to customers who choose to opt out.  Id.   In accordance with these orders, CMP 

charges customers who choose to retain an analog meter to pay an opt-out fee: an 

  1 The history of the administrative proceedings regarding CMP’s Smart Meter Program, which I do 
not fully recount here, is set forth in two Law Court decisions: Friedman v. Pub. Utils. Comm’n 
(Friedman I), 2012 ME 90, 48 A.3d 794 (2012), and Friedman II, 2016 ME 19, 132 A.3d 183. 
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initial charge of $40 and a recurring monthly fee, which was $16.05 per month as of 

July 2020.  

Friedman has lymphoplasmacytic lymphoma, an incurable form of cancer.  His 

oncologist has cautioned him to avoid any excess radiation in his home because it 

“may exacerbate the progression of his disease and exacerbate the symptoms of it, 

including fatigue, cognitive difficulty, and memory issues.”  ECF No. 1 ¶ 14.  On that 

advice, Friedman has opted out of the Smart Meter Program.   

For a period of several years, the PUC allowed customers to withhold the opt-

out fee pending litigation over the program.  During that period, Friedman paid his 

CMP bill but not the opt-out fee.  When the withholding period ended in 2016, CMP 

presented Friedman with a bill for the accumulated opt-out fees.  Friedman asked 

CMP to waive the opt-out fee because his lymphoma may be “exacerbated by 

radiation,” id. ¶ 29, and later submitted a letter from his oncologist in support of that 

assertion.  CMP denied Friedman’s request.  

Friedman has brought this action under three federal statutes: Titles II and 

III of the Americans with Disabilities Act (ADA), 42 U.S.C.A. §§ 12132, 12182 (West 

2021); the Rehabilitation Act, 29 U.S.C.A. § 794 (West 2021); and the Fair Housing 

Act (FHA), 42 U.S.C.A. § 3604 (West 2021).  Friedman claims he has been unlawfully 

discriminated against under all three statutes.  He also asserts a disparate-impact 

claim under the FHA, arguing that the opt-out fee disproportionately burdens 

persons with Friedman’s disease and other similar medical conditions.  On October 

5, 2020, CMP filed a Motion to Dismiss the Complaint under Fed. R. Civ. P. 12(b)(6) 

(ECF No. 11), which is now before the Court. 
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II. LEGAL STANDARD

To survive a motion to dismiss under Rule 12(b)(6), a complaint “must contain 

sufficient factual matter to state a claim to relief that is plausible on its face.” 

Rodríguez-Reyes v. Molina-Rodríguez, 711 F.3d 49, 53 (1st Cir. 2013) (quoting 

Grajales v. P.R. Ports Auth., 682 F.3d 40, 44 (1st Cir. 2012)).  Courts apply a two-

pronged approach in resolving a motion to dismiss. Ocasio-Hernández v. Fortuño-

Burset, 640 F.3d 1, 12 (1st Cir. 2011).  First, the court must identify and disregard 

statements in the complaint that merely offer legal conclusions couched as factual 

allegations.  Id. (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  Second, the court 

“must determine whether the remaining factual content allows a reasonable 

inference that the defendant is liable for the misconduct alleged.”  A.G. ex rel. Maddox 

v. Elsevier, Inc., 732 F.3d 77, 80 (1st Cir. 2013) (quotation marks and citation

omitted).  The court accepts all well-pleaded facts as true and draws all reasonable 

inferences in the plaintiff’s favor.  Rodríguez-Reyes, 711 F.3d at 52-53; see also Wilson 

v. HSBC Mortg. Servs., Inc., 744 F.3d 1, 7 (1st Cir. 2014) (noting that a court

addressing a Rule 12(b)(6) motion must “view the [c]omplaint in the light most 

favorable” to the non-moving party).  Determining the plausibility of a claim is “a 

context-specific task that requires the reviewing court to draw on its judicial 

experience and common sense.”  Rodríguez-Reyes, 711 F.3d at 53 (quoting Iqbal, 556 

U.S. at 679). 

III. DISCUSSION

CMP’s first two arguments for dismissal apply to all of Friedman’s 

discrimination claims: (1) Friedman does not sufficiently allege that the opt-out fee 
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is discriminatory, and (2) Friedman is precluded from relitigating the PUC’s 

determination that smart meters are “safe.”2  Additionally, CMP contends that 

Friedman’s disparate-impact FHA claim must fail because the opt-out fee is a valid 

and generally applicable policy that the PUC requires CMP to implement.  I address 

these arguments in turn. 

A. Sufficiency of the Complaint 

The ADA provides that “[n]o individual shall be discriminated against on the 

basis of disability in the full and equal enjoyment of the goods [or] services . . . of any 

place of public accommodation . . . .”  42 U.S.C.A. § 12182(a).  The ADA further defines 

“discrimination” to include “a failure to make reasonable modifications in policies, 

practices, or procedures, when such modifications are necessary to afford such goods, 

services, . . . or accommodations to individuals with disabilities . . . .”  Id. § 

12182(b)(2)(A)(ii).  “[A] ‘necessary’ accommodation is one that alleviates the effects of 

a disability.”  Schaw v. Habitat for Humanity of Citrus Cty., Inc., 938 F.3d 1259, 1269 

(11th Cir. 2019) (quoting Bhogaita v. Altamonte Heights Condo. Ass’n, 765 F.3d 1277, 

1288 (11th Cir. 2014)).  Additionally, “[a] public accommodation may not impose a 

surcharge on a particular individual with a disability . . . to cover the costs of 

measures . . . that are required to provide that individual . . . with the 

  2 The discrimination standards are generally the same under all three statutes, and the parties do 
not point to any meaningful differences, so I address all three together, as courts often do.  See Astralis 
Condo. Ass’n v. Sec’y, U.S. Dep’t of Housing & Urban Dev., 620 F.3d 62, 66 (1st Cir. 2010) (“[A]uthority 
under the [ADA] is generally persuasive in assessing handicapped discrimination claims under the 
[FHA].”); Calero-Cerezo v. U.S. DOJ, 355 F.3d 6, 19 (1st Cir. 2004) (“[T]he case law construing the 
ADA generally pertains equally to claims under the Rehabilitation Act.”); Theriault v. Flynn, 162 F.3d 
46, 53 n.10 (1st Cir. 1998) (Lipez, J., concurring) (noting that Titles II and III of the ADA have 
equivalent discrimination standards). 
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nondiscriminatory treatment required by the [ADA].”  28 C.F.R. § 36.301(c) (West 

2021). 

If Friedman’s factual allegations are true—as I must assume on a motion to 

dismiss—then CMP’s refusal to waive the opt-out fee may constitute discrimination 

under all three statutes.  Friedman asserts that using a smart meter “may 

exacerbate” the progression of his lymphoma as well as his symptoms, “including 

fatigue, cognitive difficulty, and memory issues.”  ECF No. 1 ¶ 14.  Friedman contends 

that his decision to use an analog meter is not a choice, as it might be for someone 

without his condition; rather, it is what he must do to safely access CMP’s services. 

In support, Friedman invokes the analogy of a public building that has both stairs 

and a ramp, but which imposes a fee on every person who uses the ramp to recoup 

the costs of its installation.  The fee would not be discriminatory under the ADA when 

charged to a person who could just as easily use the stairs; but imposing the fee on a 

person in a wheelchair would be discriminatory because that person cannot use the 

stairs and thus lacks a choice.  This is true even though the fee charged all ramp-

users is facially neutral and does not explicitly target persons using wheelchairs.  See 

Klingler v. Dir., Dep’t of Rev., 433 F.3d 1078, 1082 (8th Cir. 2006).   

As with a public agency that charged persons with disabilities to use a ramp 

where the ramp was required to fulfill the agency’s obligations under the ADA, 

charging an opt-out fee for analog meters is discriminatory if those meters are 

required for CMP to fulfill its obligations under the ADA.  If, as Friedman contends, 

his medical condition prevents him from safely using a smart meter, CMP’s 

requirement that he pay an opt-out fee to receive an analog meter is discriminatory 
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if the analog meter is an accommodation required by the ADA.  See Klingler, 433 F.3d 

at 1082 (concluding that the “relevant regulation [implementing the ADA] prohibits 

Missouri from levying a surcharge to cover the cost of any measure required” by the 

ADA). 

CMP further argues, however, that Friedman has not stated a claim that a fee 

waiver is “necessary” for him to obtain CMP’s services, because he has not alleged 

that he will actually experience physical symptoms from using a smart meter, only 

that using a smart meter “may exacerbate” the progression and symptoms of his 

lymphoma. Under CMP’s interpretation of the ADA, “Friedman was required to 

allege that, but for the opt-out [fee], he would actually be unable to safely access 

CMP’s products and services.”  ECF No. 18 at 3.    

Contrary to CMP’s argument, the question is not whether the modification is 

necessary to keep Friedman from actually experiencing physical symptoms; rather, 

it is whether the modification is necessary to afford Friedman full and equal access 

to CMP’s services, i.e., the same access to the same services that people without his 

condition can obtain.  See Schaw, 938 F.3d at 1269.  Friedman alleges that without 

an analog meter, he cannot have the same “full and equal enjoyment”, 42 U.S.C.A. § 

12182(a), of CMP’s services made available to persons who do not have his medical 

condition because if he uses a smart meter, he pays the standard rate but bears a 

unique risk to his health.  However, if he uses an analog meter, he has the same 

physical experience and peace of mind as a person without his disability, but with an 

added fee.  Under this view, it is the plausible risk to Friedman’s health, not a 
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probable physical toll, that makes a fee waiver “necessary” to afford him equal access 

to CMP’s services.3 

CMP also challenges the plausibility of Friedman’s claim that using a smart 

meter would risk exacerbating his symptoms, in part because the word “may” is 

insufficiently strong to allege a meaningful risk, and in part because, according to 

CMP, the extant scientific evidence about RF emissions establishes that smart 

meters do not plausibly pose such a risk.  But on a motion to dismiss, I must view the 

allegations in the light most favorable to Friedman as the non-moving party.  See 

Wilson, 744 F.3d at 7.  The word “may” denotes a range of the frequency of possible 

outcomes, from almost never to almost always, and every point in between.  

Interpreting this allegation in the light most favorable to Friedman, it is sufficient to 

state a plausible claim that using a smart meter would cause a risk to his health that 

is significant enough to deprive him of “full and equal access” to CMP’s services.  

Dudley v. Hannaford Bros. Co., 333 F.3d 299, 303 (1st Cir. 2003).  Similarly, CMP’s 

assertions regarding the conclusiveness of the science are better suited for summary 

judgment.  For reasons I discuss below, the PUC’s prior administrative 

determinations are not preclusive on the issue presented here, and CMP has not 

submitted any other records that conclusively settle this factual question at the 

motion-to-dismiss stage. 

 
  3 For similar reasons, Friedman has stated a claim on an unlawful-surcharge theory.  Taking 
Friedman’s allegations as true, the opt-out program, as applied to Friedman, “in fact . . . discharges 
[the] obligation imposed by the ADA” on CMP to provide equal services.  Klingler, 433 F.3d at 1081.  
CMP’s imposition of a fee for that program, at least as to Friedman, may be unlawful.  See id. at 1080-
82. 
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To prevail, Friedman must eventually prove his factual allegation that having 

a smart meter installed at his home actually risks worsening his lymphoma’s 

progression or symptoms.  But at this point, he has sufficiently alleged that CMP’s 

denial of his request for a fee waiver constitutes discrimination under the ADA, 

Rehabilitation Act, and FHA. 

B. Issue Preclusion 

CMP also argues that Friedman’s claim that an analog meter is necessary to 

accommodate his disability is barred by issue preclusion (i.e., collateral estoppel).4  

CMP contends that the PUC’s 2014 determination, in the course of an administrative 

proceeding in which Friedman participated, that smart meters are “safe” prevents 

Friedman from asserting, in this litigation, that he cannot safely use a smart meter.  

 To determine whether a state administrative finding precludes a subsequent 

judicial determination, courts will look to the following factors: 

1) that both the prior and subsequent proceedings involved the same 
issue of law or fact; 2) that the parties actually litigated the issue in the 
prior proceeding; 3) that the prior proceeding actually resolved the issue 
in a final and binding judgment; and 4) that its resolution of that issue 
of law or fact was essential to its judgment. 
 

Ríos-Piñeiro v. United States, 713 F.3d 688, 692 (1st Cir. 2013) (internal quotation 

marks omitted); accord Portland Water Dist. v. Town of Standish, 2008 ME 23, ¶ 8, 

940 A.2d 1097, 1100 (describing similar factors under Maine law). 

 In 2012, the Maine Law Court mandated that the PUC “determine whether 

smart meters and their associated RF constitute a ‘credible threat’ to the health and 

 
  4 At the hearing on CMP’s motion to dismiss, CMP expressly disavowed that it is making an argument 
based on claim preclusion.   
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safety of CMP customers,” Friedman II, 2016 ME 19, ¶ 7, 132 A.3d at 186 (quoting 

Friedman I, 2012 ME 90, ¶ 10, 48 A.3d at 800), pursuant to the PUC’s statutory 

mandate to “ensure safe, reasonable and adequate service,” 35-A M.R.S.A. § 101 

(West 2021); see Friedman I, 2012 ME 90, ¶ 10, 48 A.3d at 798-800.  Between 2012 

and 2014, the PUC duly “conducted a comprehensive investigation into the safety of 

smart meters,” Friedman II, 2016 ME 19, ¶ 5, 132 A.3d at 185, and in 2014 it issued 

an order finding that the Smart Meter Program “does not present a credible threat of 

harm to the health and safety of CMP’s customers and . . . is, therefore, safe,” ECF 

No. 11-5 at 23.  In that 2014 order, the PUC did not address whether or how RF 

exposure might interact with any particular medical condition, nor did it revisit its 

2011 orders addressing the appropriateness of the opt-out fee.  See Friedman II, 2016 

ME 19, ¶ 17, 132 A.3d at 188.  Instead, the question in that proceeding was whether 

the Smart Meter Program was safe for CMP’s customers at large.  This is reflected in 

the conclusion arrived at in Friedman II that “[t]he [PUC] appropriately applied the 

credible threat standard such that it evaluated what threat or hazard constitutes an 

acceptably safe level of exposure, balancing the potential for harm against the 

usefulness and pervasiveness of the technology at issue.”  Id. at ¶ 8, 132 A.3d at 186 

(internal quotation marks omitted).   

Collateral estoppel simply does not apply here.  As I have explained, in order 

to make out his discrimination claims, Friedman must demonstrate that he would 

experience some adversity from using a smart meter, even if that difficulty is not a 

demonstrable physical effect but simply the risk of one.  Before the PUC, however, 

the issue of whether persons with particular medical or physical conditions might 
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experience adverse health impacts from using smart meters was neither presented 

nor resolved.  In the 2011 opt-out orders, the question of safety was not resolved even 

to the level of the PUC’s statutory mandate to ensure “safe” service.  See Friedman I, 

2012 ME 90, ¶ 10, 48 A.3d at 800.  And the two Commissioners who rendered the 

2014 decision finding smart meters “safe” for the general public explicitly disagreed 

about whether it might be appropriate for CMP to waive the opt-out fee for customers 

who submit a medical recommendation from a physician.   

 Friedman’s discrimination claims are not precluded by the PUC’s finding that 

smart meters are safe. 

C. FHA Disparate-Impact Claim 

 Finally, CMP argues that Friedman’s disparate-impact claim under the FHA 

must fail because the PUC requires CMP to charge the opt-out fee.  

 Disparate-impact liability under the FHA does not mandate “the displacement 

of valid governmental policies.”  Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive 

Communities Project, Inc., 576 U.S. 519, 540 (2015); see also Mass. Fair Hous. Ctr. v. 

U.S. Dep’t of Hous. & Urban Dev., --- F. Supp. 3d ---, 2020 WL 6390143, at *1 (D. 

Mass. Oct. 25, 2020) (“Unlike disparate treatment liability, which requires 

discriminatory intent, disparate impact liability is based on the discriminatory 

impact of a policy or practice and the absence of an adequate justification.”).  The 

First Circuit has described the justification standard as the defendant’s need to show 

“a legitimate and substantial goal of the measure in question.”  Langlois v. Abington 

Hous. Auth., 207 F.3d 43, 51 (1st Cir. 2000).   
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The issue is complicated here because the parties have not framed the relevant 

policy at issue—the opt-out fee generally, or CMP’s refusal to waive the fee—with 

precision.  But Friedman alleges a disparate-impact claim based, at least in part, on 

CMP’s alleged “refusal to make [a] reasonable accommodation” by failing to grant a 

fee waiver request.  ECF No. 1 ¶ 73.  Additionally, taking Friedman’s factual 

allegations as true, the Complaint suggests that CMP has a policy of categorically 

denying opt-out fee waiver requests, even when those requests are based on a doctor’s 

recommendation.  Even if what CMP describes as “[t]he PUC’s preference for across-

the-board equity in ratemaking” is generally a valid justification for charging the opt-

out fee when customers do not offer a substantiated medical explanation, ECF No. 11 

at 30, it is plausible that CMP’s policy of denying all opt-out fee waiver requests might 

not be justified by the goals of that policy.  And CMP has not submitted any evidence 

that the PUC mandates such a categorical-denial policy; indeed, as I have discussed, 

the PUC’s 2014 order left open the question of whether CMP should be required to 

waive the opt-out fee under certain circumstances. 

 I therefore deny CMP’s motion to dismiss Friedman’s FHA claim at this stage.  

However, this denial is without prejudice as to CMP’s assertion of a justification 

defense. 

IV.  CONCLUSION 

 For the foregoing reasons, CMP’s Motion to Dismiss (ECF No. 11) is DENIED. 

SO ORDERED.                       Dated:  March 31, 2021              

 
      /s/ JON D. LEVY  

   CHIEF U.S. DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
WILLIAM R. METALLO,  
 
 Plaintiff, 
 
v. Case No:  6:14-cv-1975-Orl-40KRS 
 
ORLANDO UTILITIES COMMISSION, 
DAN KIRBY, JOHN HUGH DYER, and 
WAYNE R. ZIMMERMAN, 
 
 Defendants. 
  

OMNIBUS ORDER 

This cause comes before the Court on the following: 

1. Defendants’ Motion to Dismiss and Alternative Motion for Summary Final 

Judgment and Supporting Memorandum of Law (Doc. 14), filed 

February 18, 2015; 

2. Plaintiff’s Response to Defendants’ Motion to Dismiss Plaintiff’s Original 

Complaint (Doc. 23), filed March 11, 2015; 

3. Defendants’ Opposed Motion for Case Management Conference (Doc. 38), 

filed August 4, 2015; 

4. Plaintiff’s Opposed Motion for Case Management Conference (Doc. 40), 

filed August 10, 2015; and 

5. Plaintiff’s Motion for Sanctions (Doc. 41), filed August 10, 2015. 
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I. BACKGROUND1 

Pro se Plaintiff, William R. Metallo, sues his utility company, Orlando Utilities 

Commission (“OUC”), and its board members over fees OUC charges him for the use of 

an analog electric meter.  While it is not immediately clear from the Complaint, Metallo 

apparently has electromagnetic hypersensitivity (“EHS”), a condition which causes him to 

experience adverse health effects when exposed to electromagnetic fields, such as those 

emitted by electronic devices.  (See Doc. 1, ¶¶ 7, 22). 

On an unspecified date in 2014, OUC replaced the analog electric meter attached 

to Metallo’s home with a new digital meter.  (Id. ¶ 5).2  Metallo claims that this digital meter 

caused him to suffer “many physical and emotional problems,” including: 

[S]leepless nights, violent headaches, respiratory problems 
and frequent sneezing, low frequen[c]y humming and buzzing 
noises that produced shrill ear ringing . . . distraction 
concerning household functions, skin rashes, frequent power 
outages that created inconveniences and clock re-settings, 
lack of concentration, confusion and memory loss, insomnia, 
and inability to return to sleep, dry skin . . . and violent ear 
ringing that exacerbated his tinnitus condition. 

(Id.).  As a result, Metallo demanded that OUC remove the digital meter and return the 

analog meter.  (Id. ¶ 23).  Although OUC ultimately acquiesced, OUC charged Metallo a 

one-time enrollment fee of $95 to replace the digital meter with the analog meter and 

                                            
1  This account of the facts is taken from Plaintiff’s Complaint (Doc. 1), the allegations of 

which the Court must accept as true in considering Defendants’ motion to dismiss.  
See Linder v. Portocarrero, 963 F.2d 332, 334 (11th Cir. 1992); Quality Foods de 
Centro Am., S.A. v. Latin Am. Agribusiness Dev. Corp. S.A., 711 F.2d 989, 994 (11th 
Cir. 1983). 

2  Defendants reveal in their motion to dismiss that OUC has been upgrading its 
infrastructure by replacing all analog meters with digital meters that can be read 
remotely, thus allowing OUC to save money on labor, fuel, and reporting costs 
associated with manually reading analog meters.  (Doc. 14, p. 2). 

Case 6:14-cv-01975-PGB-KRS   Document 45   Filed 09/01/15   Page 2 of 11 PageID 520A 168



3 
 

continues to charge him a recurring $13 monthly fee for opting out of OUC’s digital meter 

program.  (Id.).  Metallo has paid and continues to pay these fees under protest.  (Id.). 

On November 26, 2014, Metallo initiated this lawsuit against OUC and its board 

members by filing what appears on its face to be a one-count Complaint.  (Doc. 1).  

Metallo essentially claims that Defendants have discriminated against him as a qualified 

individual with a disability under the Americans with Disabilities Act, 42 U.S.C. §§ 12101–

12213, by charging him fees to opt out of OUC’s digital meter program.  Defendants now 

move to dismiss Metallo’s Complaint, or in the alternative, for summary judgment.  

(Doc. 14). 

II. DISCUSSION 

A. Defendant’s Motion to Dismiss3 

1. Standard of Review 

A motion to dismiss made pursuant to Federal Rule of Civil Procedure 12(b)(6) 

tests the legal sufficiency of a plaintiff’s complaint.  In order to survive a motion to dismiss 

made under Rule 12(b)(6), a complaint must “state a claim to relief that is plausible on its 

face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  A claim is plausible on its 

face when the plaintiff alleges enough facts that “allow[] the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009).  Mere legal conclusions or recitation of the elements of a claim 

                                            
3  Defendants invite the Court to treat its motion to dismiss as a motion for summary 

judgment.  (Doc. 14, p. 8).  Federal Rule of Civil Procedure 12(d) requires a district 
court to convert a Rule 12(b)(6) motion to dismiss to a Rule 56 motion for summary 
judgment if the parties present, and the Court considers, matters outside of the 
pleadings.  In the instant case, the Court declines to venture beyond the four corners 
of the Complaint and will limit its analysis solely to Rule 12(b)(6).  See Jones v. Auto. 
Ins. Co. of Hartford, Conn., 917 F.2d 1528, 1531–32 (11th Cir. 1990). 
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are not enough.  Twombly, 550 U.S. at 555.  District courts must accept all well-pleaded 

allegations within the complaint as true.  Id.  Courts must also view the complaint in the 

light most favorable to the plaintiff and must resolve any doubts as to the sufficiency of 

the complaint in the plaintiff’s favor.  Hunnings v. Texaco, Inc., 29 F.3d 1480, 1483 (11th 

Cir. 1994). 

The Court additionally has a duty to liberally construe a pro se plaintiff’s complaint 

and to afford greater leeway in alleging a claim than what is given to licensed attorneys.  

Tennyson v. ASCAP, 477 F. App’x 608, 609–10 (11th Cir. 2012) (per curiam).  

Nevertheless, “a pro se party must follow the rules of procedure and evidence, and the 

district court has no duty to act as [a pro se party’s] lawyer.”  Id. at 610 (internal quotation 

marks omitted); see also Porter v. Duval Cnty. Sch. Bd., 406 F. App’x 460, 462 (11th Cir. 

2010) (per curiam).  Further, a district court may not “rewrite an otherwise deficient 

pleading in order to sustain an action.”  GJR Invs., Inc. v. Cnty. of Escambia, Fla., 

132 F.3d 1359, 1369 (11th Cir. 1998), overruled on other grounds by Iqbal, 556 U.S. 662 

(2009). 

2. Metallo States a Claim Under the ADA 

Title II of the ADA makes it unlawful for a public entity such as OUC to discriminate 

against disabled persons in the provision of benefits, services, programs, or activities.  

42 U.S.C. § 12132.  To state a claim under Title II, a plaintiff must establish three 

elements: (1) he is a qualified individual with a disability, (2) he was excluded from 

participation in or denied the benefits of the defendant’s services, programs, or activities, 

and (3) such exclusion was because of his disability.  Ass’n for Disabled Ams. v. City of 
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Orlando, 153 F. Supp. 2d 1310, 1321 (M.D. Fla. 2001).  Defendants challenge Metallo’s 

Complaint for failing to sufficiently allege all three elements. 

First, Defendants contend that Metallo is not a “qualified individual with a disability” 

because EHS is not a recognized disability and, even if it were, Metallo’s allegations 

regarding his EHS do not rise to the level of a disability under the ADA.  Specifically, 

Defendants state that Metallo only lists symptoms allegedly caused by EHS and nothing 

more.  (Doc. 14, pp. 9–11). 

A person is a “qualified individual with a disability” under the ADA when he has a 

disability and, with or without reasonable modifications, meets the essential eligibility 

requirements for the receipt of services provided by a public entity.  42 U.S.C. § 12131(2).  

With respect to the term “disability,” an individual is disabled when he has “a physical or 

mental impairment that substantially limits one or more major life activities.”  Id. 

§ 12102(1)(A).  Importantly, courts are to construe the term “disability” broadly in order to 

afford the ADA its maximum reach.  Id. § 12102(4)(A).  “Major life activities” include 

seeing, hearing, sleeping, learning, reading, concentrating, thinking, and communicating.  

Id. § 12102(2)(A).  A disability may “substantially limit” a major life activity when the 

individual in question suffers “a significant restriction as to the condition, manner, or 

duration under which [he] can perform [the] major life activity as compared to that of the 

average person in the general population.”  E.E.O.C. v. Am. Tool & Mold, Inc., 21 F. Supp. 

3d 1268, 1274 (M.D. Fla. 2014). 

While Metallo does not confirm that he has been diagnosed with EHS or that he 

has received any sort of medical treatment for EHS, Metallo states that OUC’s digital 

meter activated symptoms specifically associated with EHS, such as insomnia, “loud and 
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violent ear ringing,” and a significant decrease in his ability to concentrate and remember.  

(Doc. 1, ¶ 5).  Because all of these issues involve substantial limitations to major life 

activities and derive from some sort of physical or mental impairment, the Court can 

reasonably infer that Metallo has a disability.  To the extent Defendants challenge EHS 

as an actual disability or whether Metallo in fact suffers from EHS, Defendants essentially 

ask the Court to prematurely address the merits of the case.  At this stage of the 

proceedings, it is enough for Metallo to allege symptoms specifically linked to a mental or 

physical condition that substantially limits his ability to perform at least one major life 

activity, thereby placing Defendants on notice of his claims. 

Second, Defendants assert that Metallo fails to allege sufficient facts showing that 

he was excluded from participation in, or denied the benefits of, OUC’s services, 

programs, or activities.  Defendants point to the fact that OUC ultimately agreed to replace 

Metallo’s digital meter with an analog meter and that Metallo continues to receive full 

utility services from OUC to this day.  (Doc. 14, p. 11).  However, a public entity denies 

the benefits of its services to a disabled person when it provides services that are not 

equal to services provided to non-disabled persons.  28 C.F.R. § 35.130(b)(1)(ii).  Metallo 

alleges in his Complaint that OUC charges him additional fees and costs to receive the 

same utility services as everyone else.  (Doc. 1, ¶ 23).  From this, the Court can 

reasonably infer that the more expensive utilities OUC provides to Metallo are not equal 

to the less expensive utilities it provides to non-disabled persons and, therefore, that 

Metallo has been denied the benefits of OUC’s services. 

Lastly, Defendants state that Metallo cannot show that any alleged discrimination 

by OUC was because of Metallo’s disability.  Defendants argue that the one-time $95 
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enrollment fee and recurring $13 monthly fee for using an analog meter applies equally 

to all customers who opt out of the digital meter upgrade, regardless of whether they are 

disabled or not.  As such, Defendants conclude that these surcharges are not imposed 

because of a disability.  (Doc. 14, pp. 11–12). 

However, a public entity engages in discriminatory conduct when it “place[s] a 

surcharge on a particular individual with a disability or any group of individuals with 

disabilities to cover the costs of measures . . . that are required to provide that individual 

or group with the nondiscriminatory treatment required by the [ADA].”  28 C.F.R. 

§ 35.130(f).  Here, Metallo alleges that OUC charged him the $95 enrollment fee and 

continues to charge him the recurring $13 monthly fee as surcharges for replacing the 

digital meter at his home with an analog meter and for reading the analog meter each 

month.  (Doc. 1, ¶¶ 23–24).  From this, the Court can reasonably infer that OUC has 

placed impermissible surcharges on equipment and services that are required for OUC 

to comply with Metallo’s ADA rights.  As a result, Metallo has sufficiently alleged a 

connection between OUC’s fees and Metallo’s alleged disability. 

Because Metallo has alleged sufficient factual material to show that he is a 

qualified individual with a disability, that he was denied the benefits of OUC’s services, 

and that such exclusion was because of his disability, Defendants’ motion to dismiss will 

be denied as to the ADA claim. 

3. Metallo Fails to State a Claim Under 42 U.S.C. § 1983 

Although Metallo does not directly enumerate a civil rights claim under § 1983, he 

mentions § 1983 in several places in both his Complaint and his response in opposition 

to Defendants’ motion to dismiss.  Defendants move to dismiss the Complaint for failing 
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to state a claim under § 1983 because Defendants contend that the ADA provides 

adequate relief for Metallo’s claims.  (Doc. 14, pp. 13–14). 

It is true that a plaintiff may generally “bring a cause of action pursuant to section 

1983 to remedy violations of both the federal constitution and federal statutes.”  Holbrook 

v. City of Alpharetta, Ga., 112 F.3d 1522, 1530 (11th Cir. 1997).  One exception to this 

rule, however, is where Congress has explicitly foreclosed enforcement of § 1983 by 

providing a comprehensive remedial framework.  Id. at 1530–31.  It is well-settled in the 

Eleventh Circuit that the ADA precludes § 1983 claims where the conduct the plaintiff 

complains of can be sufficiently remedied by the ADA.  See id.  Because Metallo’s claim 

of disability discrimination is such a claim, he may not also proceed under § 1983.  

Defendant’s motion to dismiss is therefore granted to the extent the Complaint alleges a 

claim arising under § 1983. 

4. Injunctive Relief 

Finally, Defendants move to dismiss the Complaint to the extent it requests 

injunctive relief.  (Doc. 14, p. 15).  However, injunctive relief is not a claim in and of itself 

that is subject to scrutiny under Rule 12(b)(6), but rather a remedy that is available upon 

a finding of liability.  Alabama v. U.S. Army Corps of Eng’rs, 424 F.3d 1117, 1127 (11th 

Cir. 2005), cert. denied, 547 U.S. 1192 (2006); Transatlantic, LLC v. Humana, Inc., No. 

8:13-CV-1925-T-17TBM, 2014 WL 5039667, at *9 (M.D. Fla. Sept. 30, 2014).  For that 

reason, Defendants’ motion to dismiss will be denied to the extent Defendants seek the 

dismissal of Metallo’s request for injunctive relief as a potential remedy for his ADA claim. 

 

 

Case 6:14-cv-01975-PGB-KRS   Document 45   Filed 09/01/15   Page 8 of 11 PageID 526A 174



9 
 

B. Metallo’s Motion for Sanctions 

Metallo moves the Court to impose sanctions against Defendants’ attorneys for a 

number of reasons, the most pertinent of which are that counsel for Defendants have 

submitted frivolous motions to the Court and have objected and refuse to respond to 

certain discovery requests.  Upon review of the papers Defendants have filed in this case, 

the Court finds no conduct worthy of sanctions.  It appears that counsel has at all times 

conducted themselves in a professional manner and have engaged with Metallo in a good 

faith effort to address discovery disputes and settlement efforts.  Moreover, a party to 

litigation is entitled to object and refuse to respond to a discovery request as long as the 

party has a good faith basis for doing so.  To the extent Metallo opposes a particular 

objection, he should file a motion to compel the discovery he seeks and explain why his 

discovery request is relevant to his ADA claim.  The Court will then determine whether 

Defendants’ objection is valid or not.  Otherwise, there is no reason to sanction a party 

simply for objecting to discovery. 

On this point, the Court takes this opportunity to caution Metallo that filing a motion 

for sanctions is a serious matter that should be reserved only for the most egregious, bad 

faith, or vexatious misconduct.  Simply because a party disagrees with another party 

during the course of litigation is nowhere near sufficient to rise to the level of sanctionable 

conduct.  Further, although Metallo proceeds in this matter pro se, he is expected to 

conduct himself in the same courteous and good faith manner as his opponents.  Should 

Metallo wish to file a motion for sanctions in the future, he should consider whether the 

conduct he takes issue with truly rises to the level of misconduct contemplated by Federal 

Rule of Civil Procedure 11.  Metallo’s motion for sanctions will be denied. 
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C. The Parties’ Motions for Case Management Conference 

Defendants ask the Court to conduct a pretrial conference in order to address the 

scope of discovery in this case, as Plaintiff has propounded seventy-six interrogatories, 

121 requests for admissions, and 180 requests for production on Defendants, many of 

which Defendants contend are duplicative, harassing, or wholly irrelevant to this lawsuit.  

As the number of interrogatories propounded is clearly beyond what is permitted by the 

Court’s Case Management and Scheduling Order and the number of requests for 

admissions and for production is likely excessive, the Court agrees that it would be 

prudent to conduct a pretrial conference in this case.  Metallo also requests a pretrial 

conference, but only after Defendants have responded to all of his discovery requests.  

Defendants’ motion will be granted and this case will be referred to the assigned 

Magistrate Judge to schedule a pretrial conference.  Metallo’s motion will be denied. 

III.  CONCLUSION 

For the aforementioned reasons, it is ORDERED AND ADJUDGED: 

1. Defendants’ Motion to Dismiss and Alternative Motion for Summary Final 

Judgment and Supporting Memorandum of Law (Doc. 14) is GRANTED IN 

PART and DENIED IN PART as follows: 

a. Defendants’ motion is GRANTED to the extent Defendants move to 

dismiss the Complaint for failing to state a claim under 42 U.S.C. 

§ 1983.  Plaintiff’s § 1983 claim is DISMISSED WITH PREJUDICE. 

b. Defendants’ motion is otherwise DENIED. 

2. Defendants shall answer Plaintiff’s Complaint within fourteen (14) days of 

this Order. 
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3. Defendants’ Opposed Motion for Case Management Conference (Doc. 38) 

is GRANTED.  This case is REFERRED to the Magistrate Judge to conduct 

a pretrial conference and to enter any order necessary to accomplish the 

purposes of Federal Rule of Civil Procedure 16.  The parties shall attend 

the pretrial conference at the Magistrate Judge’s direction. 

4. Plaintiff’s Opposed Motion for Case Management Conference (Doc. 40) is 

DENIED. 

5. Plaintiff’s Motion for Sanctions (Doc. 41) is DENIED. 

DONE AND ORDERED in Orlando, Florida on September 1, 2015. 

 

 
 
Copies furnished to: 
 
The Honorable Magistrate Judge 
Counsel of Record 
Pro se Plaintiff 
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